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INDIAN TRUST REFORM ACT 


TUESDAY, JULY 26, 2005 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The committee met, pursuant to notice, at 10:03 a.m. in room 
216, Senate Hart Building, Hon. John McCain (chairman of the 
committee) presiding. 

Present: Senators McCain, Akaka, Dorgan, and Johnson. 

STATEMENT OF HON. JOHN McCAIN, U.S. SENATOR FROM 
ARIZONA, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS 

The Chairman. Good morning. I want to ask the indulgence of 
my colleagues and the witnesses and those who have joined us 
today to observe this hearing. All of you know that I do not ordi- 
narily take a lot of time for an opening statement at our hearings 
and that I encourage our witnesses to be brief in their testimony. 

I want to take a few extra minutes to share some of my perspec- 
tives on the bill before us. For the past several years, I have heard 
broad-based concerns from tribal leaders and members of Congress 
that the Cobell litigation, which has been pending for nine years, 
is draining resources from Indian country and creating a poisonous 
atmosphere for the administration of the Federal Government’s 
trust responsibilities to Native Americans. 

In the 107th and 108th Congresses, I introduced legislation that 
was intended to try to correct some of the problems in the adminis- 
tration of the trust funds and assets. In those bills, the Cobell 
plaintiffs asked that I include a provision that would allow the liti- 
gation to continue to its conclusion. With the support of tribal lead- 
ers, I agreed to do so. 

In the 108th Congress, the House Committee on Resources and 
this committee worked with the Cobell plaintiffs and the Depart- 
ments of the Interior and Justice to identify and enlist the support 
of two highly qualified mediators to determine if it would be pos- 
sible to reach an agreement on a settlement of the litigation. I sup- 
ported that effort. Unfortunately, it did not succeed and neither did 
any of the bills I introduced. 

Earlier this year, with the support of the plaintiffs and defend- 
ants in the Cobell litigation, but more importantly with the support 
of many in Indian country, I said I would make one good attempt 
at resolving the matter legislatively. If it did not succeed, there are 
many, many other issues that the committee can attend to. 

( 1 ) 
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Last week, Senator Dorgan, my friend and cochairman, joined me 
in introducing S. 1439, a bill to resolve the historical accounting 
claims in Cobell v. Norton, and begin to reform the Department of 
the Interior’s trust responsibility. We made it very clear to all par- 
ties that the bill was intended to provide a basis for discussion and 
review of the issues, and we welcome comment and the opportunity 
to improve it. 

However, before anyone had time to read and fully understand 
the bill, the lead plaintiff in the Cobell case was quoted in the 
press saying that the bill “reminded me of the Baker massacre at 
Black Feet when they gave Heavy Runner this piece of paper. They 
said, ‘Hold it up, it will keep you safe.’ ” 

I can certainly understand that no one would be entirely satisfied 
with the bill. I can even understand that many would be dis- 
appointed. That is the nature of a settlement proposal. No one gets 
everything they want. There are no clear winners. 

This bill embodies a series of proposals. It reflects extensive lis- 
tening and reflecting on the views of the parties to the litigation, 
tribal leaders and many other stakeholders from around the coun- 
try. It cannot credibly be compared to a massacre, even in a figure 
of speech. 

I hope that those who are affected most directly by the settle- 
ment of this longstanding dispute will engage constructively in the 
process. I am disturbed, however, by what I see as a serious mis- 
apprehension of some that settlement legislation can be enacted by 
being forced down the throat of either party. This simply cannot 
and will not happen. The idea that it might betrays a fundamental 
lack of understanding of the legislative process in general and the 
battle ahead for any legislation that would settle the Cobell litiga- 
tion in particular. 

If all of the people testifying here today were to join hands and 
reach agreement on every word in the bill, the work before all of 
us would be just beginning. There are many members of Congress, 
of the public at large, and in the claimant class who will ask very 
hard questions about the amount of money we propose to pay in 
lieu of providing an historical accounting. I think the sizable sum 
we envision and the manner of its distribution can be defended, but 
it will have to be defended and unity among those here today is 
necessary, but by no means sufficient to do that. 

While they do not like to talk about it in public, the fact remains 
that both parties to the case face very serious legal risks if the liti- 
gation continues. Some aspects of the strong opinions of the Dis- 
trict Court, often cited by plaintiffs, have been rejected by the 
Court of Appeals, which is much more selectively cited. The burden 
of proof that the Court of Appeals has established for the claims 
appears to comport with the precedent, but imposes a very real and 
substantial challenge to each and every claimant in the class. 

While the parties may not agree on how much risk each faces, 
they should agree that they risk facing years and years and years 
of litigation during which time the individual plaintiffs stand to re- 
ceive nothing, save the further draining of resources away from 
programs such as education and public safety and towards the Of- 
fice of Special Trustee. 
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The defendants face year after year of painstaking efforts to re- 
construct the past, while simultaneously trying to cope with seem- 
ingly inexhaustible demands to do more and better with limited re- 
sources appropriated by Congress. I am well aware of the hard- 
ships experienced every day by the individuals who have not been 
and are not being treated fairly in the administration of their trust 
funds and assets. I have visited them in their homes and on the 
lands in the Southwest, the Northwest and the Great Plains. I, too, 
would like to see them achieve some justice in their lifetimes, and 
I would like to believe that at the end of the day, the individuals 
who struggle through the drama of the litigation on both sides, I 
would like to see them made as whole as is possible in the cir- 
cumstances we all confront. 

I understand that the plaintiffs have reacted negatively to the 
proposal that the settlement funds to be made available by Con- 
gress would be distributed by a special master, as opposed to hav- 
ing the court distribute the funds and determine attorneys fees. 
While the legislation does not specify a dollar amount, it does make 
clear that the resolution will be for billions of dollars at a minimum 
for the class of hundreds of thousands described in the bill. The bill 
proposed that each receive thousands of dollars in per capita pay- 
ments alone. This is at a minimum. 

In addition to per capita payments, the legislation envisions that 
many claimants will receive much more than this in formula pay- 
ments, depending on what they were likely to have lost as a result 
of the Department of the Interior’s mishandling of their individual 
Indian money accounts. 

If the Federal Government is going to make this money available 
to attempt to right a wrong perpetrated over many years of mis- 
managing accounts, it does not strike me as unreasonable that the 
legislation resolve the class action for historical accountings and re- 
move it from the court for a prompt and fair distribution to claim- 
ants. Congress did this for the families of the victims of the 9-11 
attacks. It is not a flawless way to proceed, but it has been dem- 
onstrated to be fair and prompt. 

I look forward to hearing the witnesses’ statements today. We 
are considering very complex issues, and S. 1439 can be signifi- 
cantly improved, but it must be with the agreement of both parties 
to the Cobell litigation and with the support of tribes from around 
the Nation. Although no tribe is a direct party to the litigation, it 
is evident to even the most casual observer that all tribes have 
been and are being affected by it. 

Let’s start to put our efforts into finding a way to move forward 
together. We have an opportunity to try to make some genuine 
progress on the issues that are addressed in S. 1439. Let’s all ap- 
proach it with the seriousness it deserves and leave the rhetoric to 
others. We will not have this opportunity again anytime soon. 

[Text of S. 1439 follows:] 
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109T1I CONGRESS 
1st Session 


S. 1439 


To provide for Indian trust asset inana^ement reform and resolution of 
historical accounting claims, and for other purposes. 


IN THE SENATE OF THE UNITED STATES 

July 20, 2005 

Mr. McCain (for himself and Mr. Dorgan) introduced the following bill; 
which was read twice and referred to the Committee on Indian Affairs 


A BILL 

To prcmde for Indian trust asset management reform and 
resolntion of historical aeeonnting claims, and for other 
purposes. 

1 Be it enacted hy tM Senate and, House of Representa- 

2 tives of the United States of America in Congress assemhhd, 

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

4 (a) Short TitIjE. — T his Act may be cited as the 

5 “Indian Tnist Reform Act of 2005”. 

6 (b) TjCbijE of Contents. — The table of contents for 

7 this Act is as follows: 

Sec. 1 . Short, title; table of contents. 

TITLE I— SETTLEMENT OF LITIGATION CItAIMS 

See. 101. Findings. 

See. 102. Definitions. 


1 
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2 

See. 108. Iiidhidual Indian Accounting Claim Settlement Fund. 

See. 104. General distribution. 

See. 105. (Claims relating' to share determination. 

See. 106. Claims relating to method of valuation. 

See. 107. Claims relating to constitutionality. 

See. 108. Attorneys’ fees. 

See. 109. Waiver and release of claims. 

See. 110. Effect of title. 

TITLE II— INDLVN TKUST ASSET MANAGEMENT POLICY KE\TEW 
(.XIMMISSION 

See. 201. Establishment. 

See. 202. Membership. 

See. 208. Meetings and procedures. 

See. 204. Duties. 

See. 205. Powers. 

See. 206. Commission personnel matters. 

See. 207. Exemption from FACA. 

See. 208. Authorization of appropriations. 

See. 209. Termination of Commission. 

TITLE III— INDLVN TKUST ASSET MANAGEMENT 
DEMONSTRATION PROJECT ACT 

See. 801. Short, title. 

See. 802. Definitions. 

See. 808. Establishment of demonstration project; selection of participating In- 
dian tribes. 

See. 804. Indian trust asset management plan. 

See. 805. Effect of title. 

TITLE IV— FRA(.!TIONAI. INTEREST PUKCILVSE AND 
CONS( )LIDATI( )N PR( )GRAiI 

See. 401. Fractional interest program. 

TITLE V— RESTRUCTURING BUREAU OF INDLVN ^VT^BVVIRS AND 
OFFICE OF SPECIAI. TRUSTEE 

See. 501. IMqwse. 

See. 502. Definitions. 

See. 508. Under Secretary for Indian Affairs. 

See. 504. Transfer of functions of Assistant Secretarj^ for Indian iVtfairs. 

See. 505. Office of Special Trustee for American Indians. 

See. 506. Hiring preference. 

See. 507. Authorization of appropriations. 

TITLE VI— AUDIT OF INDIAN TRUST FUNDS 

See. 601. Audits and reports. 

See. 602. Authorization of appropriations. 


•S 1439 IS 
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3 

1 TITLE I— SETTLEMENT OF 

2 LITIGATION CLAIMS 

3 SEC. 101. FINDINGS. 

4 Congress finds that — 

5 (1) Congress has appropriated tens of millions 

6 of dollars for purposes of prcmding an historical ae- 

7 eonnting' of funds held in Indmdual Indian Money 

8 aeeonnts; 

9 (2) as of the date of enactment of this Act, the 

10 efforts of the Federal Government in conducting his- 

1 1 torieal accounting acthities have prmided informa - 

12 tion regarding the feasibility and cost of prcmding a 

13 complete historical acconnting of IIM account funds; 

14 (3) in the ease of many IIM accounts, a eom- 

15 ])lete historical accounting — 

16 (A) may be imjjossible because necessary’ 

17 records and accounting data are missing or de- 

1 8 stroyed; 

19 (B) may take several years to perform even 

20 if neeessar}^ records are available; 

21 (C) may cost the United States hundreds 

22 of millions and jiossibly several billion dollars; 

23 and 
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4 

(D) may be im]) 0 ssil)le to eomplete before 
the deaths of many elderly IIM aeeouiit bene- 
fieiaries; 

(4) without a eomplete historical aceoniiting', it 
may be difficult or impossible to ascertain the extent 
of losses in an IIM account as a result of accounting' 
errors or mismanagement of funds, or the correct 
amount of interest accmed or owned on the IIM ac- 
count; 

(5) the total cost to the United States of pro- 
viding a complete historical accounting of an IIM ac- 
count may exceed — 

(A) the current balance of the IIM ac- 
count; 

(B) the total sums of money that have 
])assed through the IIM account; and 

(C) the enforceable liability of the Uiuted 
States for losses from, and interest in, the IIM 
account; 

(6) (A) the delays in obtaining an accounting 
and in pursuing accounting claims in the case styled 
Cobell V. Norton, Civil Action No. 96-1285 (RCL) 
in the United States District Court for the District 
of Columbia, have created a great hardship on IIM 
account beneficiaries; and 
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1 (B) many beneficiaries and their rej)resentatives 

2 have indicated that they wonld rather receive inone- 

3 tare compensation than experience the continned 

4 frustration and delay associated with an aceonnting' 

5 of transactions and funds in their IIM acconnts; 

6 (7) it is appropriate for Congress, taking into 

7 consideration the findings under paragraphs (1) 

8 through (6), to jn-cmde benefits that are reasonably 

9 calculated to be fair and appropriate in lieu of per- 

10 forming an accounting of an IIM account, or assum- 

1 1 ing liability for errors in such an accounting, niis- 

12 management of IIM account funds (including unde- 

13 termined amounts of interest in IIM accounts, losses 

14 in which may never be discovered or quantified if a 

15 com})lete historical accounting cannot be performed), 

16 or breach of fiduciary duties with respect to the ad- 

17 ministration of IIM accounts, in order to transmute 

1 8 claims by the beneficiaries of IIM accounts for unde- 

19 termined or unquantified accounting losses and in- 

20 terest to a fixed amount to be distributed to the 

21 beneficiaries of IIM accounts; 

22 (8) in determining the amount of the pawnents 

23 to be distributed as described in paragraph (7), Con- 

24 gross should take into consideration, in addition to 
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1 the factors described in ])aragTaj)lis (1) through 

2 ( 6 )— 

3 (A) the risks and costs to IIM account 

4 beneficiaries, as well as any delay, associated 

5 with the litigation of claims that will be resolved 

6 by this title; and 

7 (B) the benefits to IIM account bene- 

8 ficiaries available under this title; 

9 (9) the situation of the Osage Nation is uniciue 

10 because, among other things, income from the min- 

1 1 eral estate of the Osage Nation is distributed to in- 

12 dmduals through headright interests that belong not 

13 only to members of the Osage Nation, but also to 

14 members of other Indian tribes, and to uou-Iudians; 

1 5 and 

16 (10) due to the uniciue situation of the Osage 

17 Nation, the Osage Nation, on its ovai behalf, has 

1 8 filed various actions in Federal district court and the 

19 United States Court of Federal Claims seeking ac- 

20 countings, money damages, and other legal and equi- 

21 table relief 

22 SEC. 102. DEFINITIONS. 

23 In this title: 

24 (1) Accounting cixiVim. — The term “account- 

25 ing claim” means any claim for an historical ac- 


•S 1439 IS 
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1 counting' of a claimant against the United States 

2 under the Litigation. 

3 (2) CijAIMANT. — The term “claimant” means 

4 any beneficiaiy of an IIM account (including an heir 

5 of such a beneficiaiy) that was Ihing on the date of 

6 enactment of the American Indian Trust Fund Man- 

7 agenient Reform Act of 1994 (25 U.S.C. 4001 et 

8 seq.). 

9 (3) IIM ACCOUNT. — The term ‘TIM account” 

10 means an Indmdual Indian Money account adminis- 

1 1 tered by the Bureau of Indian Affairs. 

12 (4) Litigation. — The term “Litigation” means 

13 the case styled Cobell v. Norton, Chil Action No. 

14 96-1285 (RCL) in the United States District Court 

15 for the District of Columbia. 

16 (5) Sbiiretary. — The term “Secretaiy” means 

17 the Secretarv' of the Treasurv'. 

18 (6) Settlement fund. — The term “Settle- 

19 ment Fund” means the fund established by section 

20 103(a). 

21 (7) Speclvi., master. — The term “Special Mas- 

22 ter” means the sjiecial master appointed by the Sec- 

23 retarv' under section 103(b) to administer the Settle- 

24 ment Fund. 


■S 1439 IS 
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1 SEC. 103. INDIVIDUAL INDIAN ACCOUNTING CLAIM SETTLE- 

2 MENT FUND. 

3 (a) ESTiUlIjISIIMENT. — 

4 (1) In GENEKiUj. — There is established in the 

5 general fund of the Treasurv^ a fund, to he kno\ni 

6 as the “Indmdnal Indian Aeeonnting Claim Settle- 

7 nient Fund”. 

8 (2) InitlUj DEPOSIT. — The Seeretaiy shall de- 

9 posit into the Settlement Fund to eariy out this title 

10 not less than $[ ], 000, 000, 000 from funds ap- 

11 propriated under seetiou 1304 of title 31, United 

12 States Code. 

13 (b) Spb(.:lUj ILvstbk. — A s soon as jiraetieable after 

14 the date of enaetment of this Aet, the Seeretarv^ shall ap- 

1 5 point a Speeial Master to administer the Settlement Fund 

16 in aeeordanee with this title. 

17 (e) Distkibution. — 

18 (1) In GENEiiiVij. — The Speeial Master shall use 

19 not less than 80 pereeut of amounts iu the Settle- 

20 meiit Fund to make ])a;\Tueuts to elainiants iu ae- 

21 eordanee \Uth seetiou 104. 

22 (2) Method of vjUjUAtion and constitu- 

23 tionaIj CijiUMS. — The Speeial Master may use not 

24 to exceed 12 pereeut of amounts in the Settlement 

25 Fund to make pawnents to elaimants described in — 

26 (A) section 106; or 

•S 1439 IS 
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1 (B) section 107. 

2 (3) Attorneys’ fees. — The Special Master 

3 may use not to exceed [ ] percent of amounts 

4 in the Settlement Fund to make jjaAmients to elaim- 

5 ants for attorneys’ fees in accordance with section 

6 108. 

7 (d) Costs op Administipytion. — The Seeretar\" may 

8 use not more than [ 1 percent of amounts in the Set- 

9 tlement Fund to pay the costs of — 

10 (1) administering the Settlement Fund; and 

11 (2) othenvise eariTtlng out this title. 

12 SEC. 104. GENERAL DISTRIBUTION. 

13 (a) Payments to CinUMiVNTS. — 

14 (1) In GENERAIj. — Not later than 1 year after 

15 the date on which the Secretaiy publishes in the 

16 Federal Register the regulations described in sub- 

17 section (d), the Special Master shall distribute to 

18 each claimant from the Settlement Fund an amount 

19 equal to the sum of — 

20 (A) the per cajhta share of the claimant of 

21 $[ ], 000, 000, 000 of the amounts described 

22 in section 103(e)(1); and 

23 

24 


25 


(B) of $[ ], 000,000,000 of the 

amounts described in section 103(e)(1), the ad- 
ditional share of the claimant, to be determined 


■S 1439 IS 



13 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


10 

ill aeeordaiice \iitli a formula established by the 
Seeretaiy under siibseetion (d)(1). 

(2) IIeIRK of CIjiVIULtNTS. — 

(A) In GBNERAIj. — ^An heir of a elaimaiit 
shall reeeive the entire amount distributed to 
the elaimaiit under paragraphs (1) and (3). 

(B) MuIjTIPIjE heirs. — If a elaimaiit has 
more than 1 heir, the amount distributed to the 
elaimaiit under paragraphs (1) and (3) shall be 
dhided ecpially among the heirs of the elaimaiit. 

(3) ResidUjVIj itMOUNTS. — After makiiig- eaeh 
distribution recpiired under seetions 106, 107, and 
108, the Speeial Master shall distribute to elainiants 
the remainder of the amounts deseribed in para- 
grajihs (2) and (3) of seetion 103(e), in aeeordanee 
with paragra])h (1)(B). 

(b) Requirement for Distribution. — The Speeial 
Master shall not make a distribution to a elaimaiit under 
siibseetion (a) until the elaimaiit exeentes a waiver and 
release of aeeonnting elaims against the United States in 
aeeordanee vlth seetion 109. 

(e) Location of CijAij'UVnts. — 

(1) RbSPONSIBIIJTY of SECRBTiVRY OF TUB 
interior. — The Seeretarj' of the Interior shall pro- 
Ude to the Speeial Master any information, inelnd- 


•S 1439 IS 
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iiig- IIM aeeouiit information, that the Special Mas- 
ter determines to be neeessaiy to — 

(A) identify any claimant under this title; 
or 

(B) ai)ply a fornmla established by the 
Secretary nnder subsection (d). 

(2) CljAIiniNTS OF UNKNOWN LOCATION. — 

(A) In genekjUj. — The S])ecial Master 
shall deposit in an account, for future distribu- 
tion, amounts nnder this title for each claimant 
who — 

(i) is entitled to receive a distribution 
under this title, as determined by the Spe- 
cial Master; and 

(ii) has not been located by the Spe- 
cial Master as of the date on which a dis- 
tribution is required under subsection 
(a)(1). 

(B) Location op cijAuvlcnts. — 

(i) Rbsponsibiijty of seckbtaky 
OP THE INTERIOR. — The Secretarv' of the 
Interior shall jinmde to the Special Master 
any information and assistance necessarv^ 
to locate a claimant described in subpara- 
graph (A)(ii). 
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1 (ii) CONTRiiCTS. — The Speeial Master 

2 may enter into eontraets with an Indian 

3 tribe or an organization representing indi- 

4 ^Idnal Indians in order to loeate a elaiinant 

5 deseribed in snbparagraph (A)(ii). 

6 (d) ReguIjAtions. — 

7 (1) In GBNEiiAij. — The Seeretaiy shall ])roninl- 

8 gate any regulations that the Seeretar}' determines 

9 to be necessary to earrv' ont this title, inelnding reg- 

10 Illations establishing a formula to determine the 

1 1 share of each claimant of pa;\nnents under snbseetion 

12 (a)(1). 

13 (2) Factors fob consideigition. — I n devel- 

14 oping the formula deseribed in iiaragrajih (I), the 

15 Seeretarv^ shall take into consideration the amount 

16 of funds that have passed through the IIM account 

17 of each claimant during the period beginning on 

18 Januaiy I, 1980, and ending on December 31, 

19 2005, or another jicriod, as the Seeretaiy determines 

20 to be appropriate. 

21 SEC. 105. CLAIMS RELATING TO SHARE DETERMINATION. 

22 (a) In GenerjUj. — S ubject to subsection (b), any 

23 claimant may seek judicial reiiew of the determination of 

24 the Special Master with respect to the amount of a share 

25 paianent of a claimant under section 104(a)(1). 


•S 1439 IS 
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1 (b) Requirements. — claimant shall file a claim 

2 under subsection (a) — 

3 (1) not later than 180 days after the date of re- 

4 ceipt of a notice by the claimant nnder subsection 

5 (c); and 

6 (2) in the United States district court for the 

7 district in which the claimant resides. 

8 (c) Notice. — T he Secretaiy shall pnnlde to each 

9 claimant a notice of the right of any claimant to seek jndi- 

10 cial reUew of a determination of the Special Master with 

1 1 resi)ect to the amonnt of the share pa^mient of the claim- 

12 ant nnder section 105. 

13 (d) Subsequent Aiu’EjvijS. — claim relating to a 

14 determination of a United States district court relating 

15 to an appeal nnder subsection (a) shall be filed only in 

16 the United States Court of Appeals for the District of Co- 

17 Innibia. 

1 8 SEC. 106. CLAIMS RELATING TO METHOD OF VALUATION. 

19 (a) In GeneraIj. — N ot later than 1 year after the 

20 date of enactment of this Act, a claimant may seek judicial 

21 imdew of the method of distribution of a pawnent to the 

22 claimant nnder section l()4(a). 

23 (b) Requirements. — ^A claim under subsection 

24 (a)— 
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1 (1) shall not be filed as part of a class action 

2 claim against any party; and 

3 (2) shall be filed only in the United States 

4 Court of Federal Claims. 

5 (c) AvjUijiUiLB Amounts. — 

6 (1) In GENEiiiVij. — The Special Master shall use 

7 only amounts described in section l()3(c)(2)(A) to 

8 satisfy an award under a claim under this section. 

9 (2) Payments to (.:i.,iUMANTS. — ^A claimant 

10 that files a claim under this subsection shall not be 

1 1 eligible to receive a distribution under section 

12 104(a). 

13 (d) Effect of CijAim. — The filing of a claim under 

14 this section shall be considered to be a waiver by the claini- 

15 ant of any right to an award under section 104. 

1 6 SEC. 107. CLAIMS RELATING TO CONSTITUTIONALITY. 

17 (a) In GenekaIj. — Any claimant may seek judicial 

18 rcniew in the United States District Court for the District 

19 of Columbia of the constitutionality of the application of 

20 this title to an indmdual claimant. 

21 (b) Procedure. — 

22 (1) JudiciaIj panel. — ^A claim under this sec- 

23 tion shall be determined by a panel of 3 judges, to 

24 be a])pointed by the chief judge of the United States 

25 District Court for the District of Columbia. 
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1 (2) Consolidation op cijAims. — 

2 (A) In GBNERAIj. — The judieial jianel may 

3 consolidate claims under this section, as the ju- 

4 dicial panel determines to be appropriate. 

5 (B) Pkoiiibition of cmiss action 

6 CASES. — A claim under this section shall not be 

7 filed as part of a class action claim against any 

8 jiarty. 

9 (3) Determination. — The judicial panel may 

10 award a claimant such relief as the judicial panel de- 

1 1 termines to be ajipropriate, including mouetaiy com- 

1 2 pensation. 

13 (c) AvjUijiViiLE Amounts. — 

14 (1) In GENEiiiVij. — The Special Master shall use 

15 only amounts described in section 103(c)(2)(B) to 

16 satisfy an award under a claim under this section. 

17 (2) Payments to ciyuilvnts. — ^A claimant 

18 that files a claim under this subsection shall not be 

19 eligible to receive a distribution under section 

20 104(a). 

21 (d) Effect op CijAim. — The filing of a claim under 

22 this section shall be considered to be a waiver by the claini- 

23 ant of any right to an award under section 104. 
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1 SEC. 108. ATTORNEYS’ FEES. 

2 (a) In GENEBiUj. — The Special Master may use 

3 amounts deseribecl in seetion 103(e)(3) to make i)a;vanents 

4 to claimants for costs and attorneys’ fees incurred under 

5 the Litigation before the date of enactment of this Act, 

6 or in connection with a claim under section 104, at a rate 

7 not to exceed $E ] per hour. 

8 (b) Requirements. — 

9 (1) In GENERjUj. — The Special Master may 

10 make a pawneut under subsection (a) only if, as of 

1 1 the date on which the Si)ecial Master makes the i)ay- 

12 ment, the ap])lieable costs and attorneys’ fees have 

13 not been ])aid by the United States pursuant to a 

14 court order. 

15 (2) Action by attorneys. — T o receive a pay- 

16 ment under subsection (a), an attorney of the claim- 

17 ant shall submit to the Sjjecial Master a written 

1 8 claim for costs or fees under the Litigation. 

19 SEC. 109. WAIVER AND RELEASE OF CLAIMS. 

20 (a) In GeneraIj. — In order to receive an award 

21 under this title, a claimant shall execute and submit to 

22 the Special Master a waiver and release of claims under 

23 this seetion. 

24 (b) Contents. — ^A waiver and release under sub- 

25 section (a) shall contain a statement that the claimant 

26 waives and releases the United States (including any offi- 
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1 cer, offieial, employee, or eontractor of the United States) 

2 from any legal or eqnitable elaim under Federal, State, 

3 or other law (indnding common law) relating to any ae- 

4 eonnting of funds in the IIM aeconnt of the elainiant on 

5 or before the date of enactment of this Act. 

6 SEC. 110. EFFECT OF TITLE. 

7 (a) Substitution op Benefits. — 

8 (1) In GENERiUj. — The benefits prodded under 

9 this title shall be considered to be prodded in hen 

10 of any claims nnder Federal, State, or other law 

1 1 originating before the date of enactment of this Act 

1 2 for — 

13 (A) losses as a result of aeeonnting errors 

14 relating to fnnds in an IIM aeconnt; 

15 (B) mismanagement of fnnds in an IIM 

16 account; or 

17 (C) interest aeemed or owed in connection 

18 with fnnds in an IIM account. 

19 (2) Limitation of iTjAims. — Except as pro- 

20 dded in this title, and notwithstanding any other 

21 prodsion of law, a claimant shall not maintain an 

22 action in any Federal, State, or other court for an 

23 aeeonnting claim originating before the date of en- 

24 actment of this Act. 

(3) Jukisdictton op courts. — 


25 
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1 (A) In genekaIj. — Excej)t as otlionvise 

2 ])r(mded in this title, no court shall have juris- 

3 diction over a claim filed by an indhidual or 

4 group for the historical accounting of funds in 

5 an IIM account on or before the date of enact- 

6 ment of this Act, including any such claim that 

7 is pending on the date of enactment of this Act. 

8 (B) Limitation. — This paragraj)!! does 

9 not ])reveut a court from ordering an aecount- 

10 iug in connection with an action relating to the 

1 1 mismanagement of trust resources that are not 

12 funds in an IIM account on or before the date 

13 of enactment of this Act. 

14 (b) Accei’tance as Wjuvek. — The acceptance by a 

15 claimant of a benefit under this title shall be considered 

16 to be a waiver by the claimant of any accounting claim 

17 that the claimant has or may have relating to the IIM 

1 8 account of the claimant. 

19 (c) Receipt of Payments ILive No Impact on 

20 Benefits Under Other FEDERitij Programs. — The 

21 receipt of a pa\Tnent by a claimant under this title shall 

22 not be — 

23 (1) subject to Federal or State income tax; or 

24 (2) treated as benefits or othenvise taken into 

25 account in determining the eligibility of the claimant 
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1 for, or the amount of benefits under, any other Fed- 

2 eral program, inehiding the soeial security program, 

3 the medicare program, the medicaid ])rograni, the 

4 State children’s health insurance program, the food 

5 stamp program, or the Temporaiy Assistance for 

6 Needy Families program. 

7 (d) CERTiViN CijAIMS. — Nothing in this title ])re- 

8 eludes any court from granting any legal or equitable relief 

9 in an action by an Indian tribe or Indian nation against 

10 the United States, or an officer of the United States, filed 

1 1 or pending on or before the date of enactment of this Act, 

12 seeking an accounting, money damages, or any other relief 

13 relating to a tribal trust account or trust asset or resource. 

14 TITLE II— INDIAN TRUST ASSET 

15 MANAGEMENT POLICY RE- 

16 VIEW COMMISSION 

17 SEC. 201. ESTABLISHMENT. 

18 There is established a commission, to be known as 

19 the “Indian Trust Asset Management Policy Reilew Com- 

20 mission,” (referred to in this title as the “Commission”), 

21 for the purposes of — 

22 (1) renewing tmst asset management laws (in- 

23 clnding regulations) in existence on the date of en- 

24 actment of this Act goveriung the management and 
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1 administration of iiidhidual Indian and Indian tribal 

2 trnst assets; 

3 (2) re^dewing the manag'ement and administra- 

4 tion praetiees of the Dei)artment of the Interior \\ith 

5 respect to indhidnal Indian and Indian tribal tmst 

6 assets; and 

7 (3) makinfj- recommendations to the Seeretaiy 

8 of the Interior and Congress for imjinmng those 

9 laws and practices. 

10 SEC. 202. MEMBERSHIP. 

1 1 (a) In GbneraIj. — The Commission shall be com- 

12 posed of 12 members, of whom — 

13 (1) 4 shall be appointed by the President; 

14 (2) 2 shall be appointed by the Majority Leader 

15 of the Senate; 

16 (3) 2 shall be appointed by the Minority Leader 

17 of the Senate; 

18 (4) 2 shall be appointed by the Speaker of the 

19 Ilonse of Kepresentatives; and 

20 (5) 2 shall be a])pointed by the Minority Leader 

21 of the Ilonse of Representatives. 

22 (b) QujVIjIPICATIONS. — The membership of the Com- 

23 mission shall inelnde — 
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1 (1) at least 6 members who are rei)reseiitatiYes 

2 of federally recognized Indian tribes with reservation 

3 land or other tmst land that is managed for — 

4 (A) grazing; 

5 (B) fishing; or 

6 (C) crop, timber, mineral, or other re- 

7 source production pnrjvoses; 

8 (2) at least 1 member (including any member 

9 described in jvaragraph (1)) who is or has been the 

10 beneficial owner of an indmdual Indian monies ac- 

1 1 count; and 

12 (3) at least 4 members who have experience 

1 3 in — 

14 (A) Indian tmst resource (excluding a fi- 

15 nancial resonrce) management; 

16 (B) fiduciary investment management; 

17 (C) financial asset management; and 

18 (D) Federal law and policy relating to In- 

19 dians. 

20 (c) Date of Aj’pointments. — 

21 (1) In GENEHAIj. — The appointment of a mem- 

22 her of the Commission shall be made not later than 

23 90 days after the date of enactment of this Act. 

24 (2) FjviIjUKES to ai’point. — A failure to make 

25 an appointment in accordance ultli paragraph (1) 
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1 shall not affect the powers or duties of the Commis- 

2 sioii if sufficient members are appointed to establish 

3 a quorum. 

4 (d) Term; Vacancies. — 

5 (1) Term. — member shall be appointed for 

6 the life of the Commission. 

7 (2) Vacan(.:ies. — A vacancy on the 

8 Commission — 

9 (A) shall not affect the powers or duties of 

10 the Commission; and 

11 (B) shall be filled in the same manner as 

12 the orioinal apiiointment was made. 

1 3 SEC. 203. MEETINGS AND PROCEDURES. 

14 (a) InitiaIj Meeting. — Not later than 150 days 

15 after the date of enactment of this Act, the Commission 

16 shall hold the initial meeting- of the Commission to — 

17 (1) elect a Chairi)erson; and 

18 (2) establish procedures for the conduct of Imsi- 

19 ness of the Commission, inclnding public hearings. 

20 (b) Subsequent Meetings. — The Commission shall 

21 meet at the call of the Chairperson. 

22 (c) Quorum. — 7 members of the Commission shall 

23 constitute a cpiomm, but a lesser number of members may 

24 hold hearings. 
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1 (d) CiiiUKPERSON. — The Commission shall eleet a 

2 Chairperson from among the members of the Commission. 

3 SEC. 204. DUTIES. 

4 (a) Reviews and Assessments. — The Commission 

5 shall re\iew and assess — 

6 (1) Federal laws (inehiding regidations) ap])h- 

7 eable or relating to the management and adniinistra- 

8 tion of Indian trust assets; and 

9 (2) the praetiees of the Department of the Inte- 

10 rior relating to the management and administration 

1 1 of Indian tnist assets. 

12 (b) ConsuIjTATION. — In eondueting the re\iews and 

13 assessments under subseetion (a), the Commission shall 

14 eonsult with — 

15 (1) the Seeretarv^ of the Interior; 

16 (2) federally reeognized Indian tribes; and 

17 ( 3 ) organizations that represent the interests of 

1 8 indhidnal owners of Indian tnist assets. 

19 (e) Recommendations. — After eondueting the re- 

20 liews and assessments under subsection (a), the Comniis- 

21 sion shall develop recommendations with respect to — 

22 (1) changes to Federal law that ivonld improve 

23 the management and administration of Indian tmst 

24 assets by the Seeretaiy of the Interior; 
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(2) changes to Indian trnst asset management 
and administration practices that would — 

(A) better protect and conserve Indian 
tmst assets; 

(B) improve the return on those assets to 
indmdual Indian and Indian tribal bene- 
ficiaries; or 

(C) improve the level of security of individ- 
ual Indian and Indian tribal money account 
data and assets; and 

(3) proposed Indian tmst asset management 
standards that are consistent with any Federal law 
that is otliemise ap])hcable to the management and 
administration of the assets. 

(d) Repobt. — Xot later than 2 years after the date 
on wiiicli the Commission holds the initial meeting, the 
Commission shall submit to the Committee on Indian Af- 
fairs of the Senate, the Committee on Resources of the 
House of Representatives, and the Secretaiy of the Inte- 
rior a re])ort that includes — 

(1) an overview and the results of the review's 
and assessments under subsection (a); and 

(2) any recommendations of the Commission 
under subsection (c). 
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1 SEC. 205. POWERS. 

2 (a) IlEAiiiNGS. — The Commission may hold such 

3 hearing's, meet and aet at sneh times and plaees, take such 

4 testimony, and receive sneh enddenee as the Chairperson 

5 determines to be ai)propriate to eariy ont this title. 

6 (b) iNFOBviiVnoN From PBDEiiAij Agencies. — 

7 (1) In GENEKjVIj. — T he Commission may secure 

8 directly from a Federal agency such information as 

9 the Chairperson determines to be neeessaiy to earre 

10 out this title. 

11 (2) Provision op infor]vl\tion. — On recpiest 

12 of the Chairperson, the head of a Federal agency 

13 shall pro\dde information to the Commission. 

14 (e) Access to Personnel. — For piu-jioses of earrs- 

15 ing out this title, the Commission shall have reasonable 

16 access to staff responsible for Indian tnist asset manage- 

17 nient and administration of — 

18 (1) the Department of the Interior; 

19 (2) the Department of the Treasuiy; and 

20 (3) the Department of Justice. 

21 (d) PostaIj Services. — The Commission may use 

22 the United States mail in the same manner and under the 

23 same conditions as other Federal agencies. 

24 (e) Gifts. — The Commission may accept, use, and 

25 dispose of gifts or donations of sendees or property to the 
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1 same extent and nndor the same conditions as other Fed- 

2 oral agencies. 

3 SEC. 206. COMMISSION PERSONNEL MATTERS. 

4 (a) Compensation op Members. — 

5 (1) NoN-PEDEKiVij EMPLOYEES. — member of 

6 the Commission who is not an officer or emjiloyee of 

7 the Federal Government shall be compensated at a 

8 rate eqnal to the daily equivalent of the animal rate 

9 of basic pay prescribed for level W of the Executive 

10 Schedule under section 5315 of title 5, United 

1 1 States Code, for each day (including travel time) 

1 2 during which the member is engaged in the perform- 

13 ance of the duties of the Commission. 

14 (2) FederaTj emi’IjOYEES. — member of the 

15 Commission who is an officer or employee of the 

16 Federal Government shall senT without eomjiensa- 

17 tion in addition to the compensation received for the 

18 services of the member as an officer or emjiloyee of 

19 the Federal Government. 

20 (b) TraveIj Exi’BNSES. — A member of the Commis- 

21 sion shall be allowed travel exjienses, including per diem 

22 in lieu of subsistence, at rates authorized for an emjdoyee 

23 of an agency under subchapter I of chapter 57 of title 

24 5, Uiuted States Code, while away from home or regular 
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1 place of business of the member in the i)erformanee of the 

2 duties of the Commission. 

3 (c) Stait. — 

4 (1) In GENEKAIj. — The Chairperson may, with- 

5 out reg'ard to the eml sendees laws (inelnding' regn- 

6 lations), appoint and terminate an executive director 

7 and such other additional personnel as are neeessaiy 

8 to enable the Commission to perform the duties of 

9 the Commission. 

10 (2) CONPIRILVTION OP EXECUTIVE DIKEC- 

1 1 TOK. — The emphyunent of an executive director shall 

12 be subject to confirmation by the Commission. 

13 (.3) Compensation. — 

14 (A) In GENERAIj. — Except as i)ro\dded in 

15 subparagraph (B), the Chairperson may fix the 

16 compensation of the executive director and 

17 other personnel vdthout regard to the prcmsions 

18 of chapter 51 and subchapter III of title 5, 

19 United States Code, relating to classification of 

20 jiositions and General Schedule pay rates. 

21 (B) ilAXiMUM RATE OP PAY. — The rate of 

22 ])ay for the executive director and other person- 

23 nel shall not exceed the rate payable for level V 

24 of the Executive Schedule under section 5316 

25 of title 5, United States Code. 
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1 SEC. 207. EXEMPTION FROM FACA. 

2 The Federal Ad^dsoiy Committee Aet (5 U.S.C. Aj)]).) 

3 shall not apply to the Commission if all hearing's of the 

4 Commission are held open to the jniblie. 

5 SEC. 208. AUTHORIZATION OF APPROPRIATIONS. 

6 There are authorized to be appropriated sueh sums 

7 as are neeessarv^ to eany out this title. 

8 SEC. 209. TERMINATION OF COMMISSION. 

9 The Commission and the authority of the Coniniis- 

10 siou under this title shall terminate on the date that is 

11 3 years after the date on which the Commission holds the 

12 initial meeting of the Commission. 

13 TITLE III— INDIAN TRUST ASSET 

14 MANAGEMENT DEMONSTRA- 

15 TION PROJECT ACT 

1 6 SEC. 301. SHORT TITLE. 

17 This title may be cited as the “Indian Tmst Asset 

18 Management Demonstration Project Aet of 2005”. 

19 SEC. 302. DEFINITIONS. 

20 In this title: 

21 (1) Pko.jbct. — The term “Project” means the 

22 Indian tmst asset management demonstration 

23 project established under section 303(a). 

24 (2) Other indlvn tribe. — The term “other 

25 Indian tribe” means an Indian tribe that — 

26 (A) is federally recognized; 
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1 (B) is not a section 131 Indian tribe; and 

2 (C) submits an api)lieati()n under section 

3 303(e). 

4 (3) Sb(_:retaky. — The term “Seeretaiy” means 

5 the Seeretaiy of the Interior. 

6 (4) Section i.si indevn tribe. — The term 

7 “section 131 Indian tribe” means any Indian tribe 

8 that is partieijiating- in the demonstration jirojeet 

9 under section 131 of title III, dmsion E of the Con- 

10 solidated Appropriations Act, 2005 (Public Law 

11 108-447; 118 Stat. 2809). 

12 SEC. 303. ESTABLISHMENT OF DEMONSTRATION PROJECT; 

13 SELECTION OF PARTICIPATING INDIAN 

14 TRIBES. 

15 (a) In GeneRiHj. — The Seeretaiy shall establish and 

16 aarry out an Indian tmst asset management denionstra- 

17 tion project, in accordance with this title. 

18 (b) Selection op Pjvrticipating Indian 

19 Tribes. — 

20 (1) Section i:ii indlvn tribes. — ^A section 

21 131 Indian tribe shall be eligible to particijiate in 

22 the Pr()ject if the section 131 Indian tribe submits 

23 to the Seeretaiy an application under subsection (c). 

24 (2) Other tribes. — 
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(A) In GBNERAIj. — ^Aiiy other Indian tribe 
shall he eligible to partieipate in the Project 
if— 

(i) the other Indian tribe submits to 
the Secretaiy an application under snb- 
seetion (c); and 

(ii) the Secretarv' ai)proves the ap])li- 
eation of the other Indian tribe. 

(B) Limitation. — 

(i) 30 OK PEWEK jm’IilCANTS. — If 30 
or fewer other Indian tribes submit apjili- 
eations nnder subsection (c), each of the 
other Indian tribes shall be eligible to par- 
ticipate in the Project. 

(ii) More tievn so ^U’I’ijcants. — 

(I) In GENERitij. — If more than 
30 other Indian tribes submit applica- 
tions nnder subsection (c), the Sec- 
retary" shall select 30 other Indian 
tribes to participate in the Project. 

(II) Preference. — In selecting 
other Indian tribes nnder snbclanse 
(I), the Secretary shall give preference 
to other Indian tribes the ajiplications 
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of wliieh wore first received by the 
Secretary'. 

(3) Notice. — 

(A) In GENEKiVij. — The Secretary shall 
])r(mde a written notice to each Indian tribe se- 
lected to i)articipate in the Project. 

(B) Contents. — notice under subpara- 
graph (A) shall inclnde — 

(i) a statement that the application of 
the Indian tribe has been ap])roved by the 
Secretaiy; and 

(ii) a requirement that the Indian 
tribe shall submit to the Secretaiy a pro- 
posed Indian tmst asset management plan 
in accordance with section 304. 

(c) Al’plication. — 

(1) In GENEiiiVij. — To be eligible to participate 
in the Project, an Indian tribe shall submit to the 
Secretaiy a vritten application in accordance vith 
paragraph (2). 

(2) Requirements. — The Secretary' shall take 
into consideration an application under this sub- 
section only if the apjilication — 

(A) includes a copy of a resolution or other 
appropriate action by the governing body of the 
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1 Indian tribe, as determined by the Seeretaiy, in 

2 su])port of or antliorizing- the a])plieation; 

3 (B) is received by the Secretary by the 

4 date that is 180 days after the date of enaet- 

5 ment of this Act; and 

6 (C) states that the Indian tribe is reqnest- 

7 ing- to participate in the Project. 

8 (d) Duration. — The Project shall remain in effect 

9 for a period of 8 years after the date of enactment of this 

10 Act. 

1 1 SEC. 304. INDIAN TRUST ASSET MANAGEMENT PLAN. 

12 (a) Proposed PintN. — 

13 (1) Submission. — 

14 (A) In GENERiUj. — Not later than 120 

15 days after the date on which an Indian tribe re- 

1 6 eeives a notice from the Seeretaiy under section 

17 303(b)(3), the Indian tribe shall submit to the 

18 Seeretaiy a projiosed Indian tnist asset nian- 

19 agement plan in aeeordanee with paragraph (2). 

20 (B) Time ijmitations. — 

21 (i) In generaIj. — E xeejit as prcmded 

22 in clause (ii), any Indian tribe that fails to 

23 submit the Indian tnist asset managemeiit 

24 plan of the Indian tribe by the date speei- 
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3.3 

fled in subparagraph (A) shall no longer be 
eligible to partioi])ato in the Project. 

(ii) Extension. — The Seeretar^^ shall 
grant an extension of not more than 60 
days to an Indian tribe if the Indian tribe 
submits a uritten request for such an ex- 
tension before the date described in sub- 
paragraph (A). 

(2) Contents. — A proposed Indian trust asset 
management plan shall include prcmsions that — 

(A) identify the trust assets that will be 
subject to the jdaii, including financial and non- 
finaneial tmst assets; 

(B) establish trust asset management ob- 
jectives and priorities for Indian tmst assets 
that are located within the resen^ation, or oth- 
emise subject to the jurisdiction, of the Indian 
tribe; 

(C) allocate trust asset management fund- 
ing that is available for the Indian tmst assets 
subject to the plan in order to meet the tmst 
asset management objectives and priorities; 

(D) if the Indian tribe has contracted or 
compacted functions or acthities under the In- 
dian Self-Determination and Education Assist- 
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1 anee Act (25 U.S.C. 450 et seq.) relating- to the 

2 management of trust assets — 

3 (i) identify the functions or acthdties 

4 that are being performed by the Indian 

5 tribe under the contracts or compacts; and 

6 (ii) describe the proposed nianage- 

7 nient systems, practices, and procedures 

8 that the Indian tribe will follow; and 

9 (E) establish procedures for uonbiuding 

10 mediation or resolution of any disjmte between 

1 1 the Indian tribe and the United States relating 

12 to the tmst asset management plan. 

13 (3) Autiiokity of indovn tribes to de- 

14 \T!:eop systems, practices, and procedures. — 

15 For purjioses of preiiaring and can-^dug out a nian- 

16 agemeut plan under this section, an Indian tribe 

17 that has compacted or contracted acthdties or fnnc- 

18 tions under the Indian Self-Determination and Edu- 

19 cation Assistance Act (25 U.S.C. 450 et seq.), for 

20 purposes of eaiT^dng out the actmties or functions, 

21 may develop and cany out tmst asset management 

22 systems, practices, and procedures that differ from 

23 any such systems, practices, and procedures used by 

24 the Secretarv^ in managing the tmst assets if the 

25 systems, practices, and procedures of the Indian 
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1 tribe meet the requirements of the laws, standards, 

2 and responsibilities described in subsection (e). 

3 (4) TechnicjUj assistan(_:e and iNFOKint- 

4 TION. — The Secretarv^ shall ])nA4de to an Indian 

5 tribe any technical assistance and information, in- 

6 eluding' budgetars’ information, that the Indian tribe 

7 determines to be necessary for ])rei)aration of a pro- 

8 posed plan on receipt of a written request from the 

9 Indian tribe. 

10 (b) Ai’pbovjvij and DisjUU’rovaij of Proposed 

1 1 Plans. — 

12 ( 1 ) Ai’PROVjyj. — 

13 (A) In GENERiUj. — N ot later than 120 

14 days after the date on which an Indian tribe 

15 submits a proj)osed Indian tmst asset nianage- 

16 ment plan under subsection (a), Secretarv' shall 

17 approve or disai)prove the i)roposed plan. 

18 (B) Requirements for disjU’provaij. — 

19 The Secretarv^ shall aijprove a proj)osed plan 

20 unless the Secretary' determines that — 

21 (i) the proj)osed plan fails to address 

22 a requirement under subsection (a)(2); 

23 (ii) the proposed plan includes 1 or 

24 


25 
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(ill) the cost of implementing' the pro- 
posed plan exceeds the amount of funding 
available for the management of tmst as- 
sets that would be subject to the proposed 
plan. 

(2) Action on DiSAiuuiov^Uj. — 

(A) XoTiCE. — If the Seeretar^^ disai)proves 
a proposed plan under paragraph (1)(B), the 
Seeretaiy shall pnndde to the Indian tribe a 
written notice of the disapjiroval, including any 
reason why the proposed ])lan was disapproved. 

(B) Action by tribes. — ^An Indian tribe 
the proposed plan of which is disapproved 
under paragraph (1)(B) may resubmit an 
amended proposed ])lan not later than 90 days 
after the date on which the Indian tribe receives 
the notice under subparagrajih (A). 

(3) FAIIjURE to Al’BROtT!: OR DISAIUUiOVE. — If 
the Seeretaiy fails to aiiprove or disapjirove a pro- 
posed jilan in aceordanee vith paragraph (1), the 
plan shall be considered to be disapproved under 
clauses (i) and (ii) of paragraph (1)(B). 

(4) Judk:l\Ij reviewc — ^An Indian tribe may 
seek judicial rewew of the determination of the See- 
retarv' in accordance with subchapter II of chapter 
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1 5, and chapter 7, of title 5, United States Code 

2 (eominonly known as the “Administrative Procedure 

3 Act”) if— 

4 (A) the Secretaiy disapproves the proposed 

5 ])lan of the Indian tribe under paragraph (1) or 

6 (3); and 

7 (B) the Indian tribe has exliausted any 

8 other administrative remedy available to the In- 

9 dian tribe. 

10 (c) AI’I’LICjU^LE IjAWS; STANDjVliDS; TRUST RE- 

1 1 SPONSIBIIJTY. — 

12 (1) AjuUjICjVBIjE IjAWS. — ^Aii Indian tmst asset 

13 management plan, and any actmty carried out 

14 under the jilan, shall not be ajiproved unless the pro- 

15 posed plan is consistent vith — 

16 (A) all Federal treaties, statutes, regula- 

17 tions. Executive orders, and court decisions that 

18 are ajiplieable to the tmst assets, or the man- 

19 agement of the tmst assets, identified in the 

20 ])lan; and 

21 (B) all tribal laws that are applicable to 

22 the trust assets, or the management of trust as- 

23 sets, identified in the plan, except to the extent 

24 that the laws are inconsistent with the treaties. 
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1 statutes, regulations, Executive orders, and 

2 court decisions referred to in subparagraph (A). 

3 (2) STANDAiiDS. — Subject to the laws referred 

4 to in paragraph (1)(A), an Indian tmst asset man- 

5 agenient plan shall not be apj)r()ved unless the Sec- 

6 retar}' determines that the plan will — 

7 (A) protect tmst assets from loss, waste, 

8 and unlawful alienation; 

9 (B) ])romote the interests of the beneficial 

10 owner of the tmst asset; 

11 (C) conform, to the maximum extent i)rac- 

12 ticable, to the preferred use of the trust asset 

13 by the beneficial owner, unless the use is incon- 

14 sistent with a treaty, statute, regulation, Execu- 

15 tive order, or court decision referred to in i)ara- 

16 graph (1)(A); 

17 (D) protect any ai)plieal)le treaty-based 

18 fishing, hunting and gathering, and similar 

19 rights relating to the use, access, or enjcmnent 

20 of a tmst asset; and 

21 (E) require that any aethity carried out 

22 under the plan be carried out in good faith and 

23 with loyalty to the beneficial ovuier of the tmst 

24 asset. 
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1 (3) Tkust KESPONSIBILITY. — ^Aii Indian tnist 

2 asset management plan shall not be approved unless 

3 the Secretaiy determines that the plan is eonsistent 

4 with the trust responsibility of the United States to 

5 the Indian tribe and indmdnal Indians. 

6 (d) Termination op Pian. — 

7 (1) In GBNEKAIj. — An Indian tribe may ternii- 

8 nate an Indian trust asset managemeut plan on any 

9 date after the date on which a proposed Indian tnist 

10 asset management plan is ajiproved by prcmding to 

1 1 the Seeretarv^ — 

12 (A) a notice of the intent of the Indian 

13 tribe to terminate the plan; and 

14 (B) a resolution of the governing body of 

15 the Indian tribe authorizing the termination of 

16 the plan. 

17 (2) Epfective date. — ^A termination of an In- 

18 diau trust asset managemeut plan under paragraph 

19 (1) takes effect on October 1 of the first fiscal year 

20 following the date on which a notice is prcmded to 

21 the Seeretaiy under jiaragraph (1)(A). 

22 SEC. 305. EFFECT OF TITLE. 

23 (a) Liability. — Nothing in this title, or a tmst asset 

24 management ])lan apjiroved under section 304, shall iude- 

25 pendeutly diminish, increase, create, or othenvise affect 
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1 the liability of the United States or an Indian tribe ])artiei- 

2 pating' in the Project for any loss resnlting from the man- 

3 agement of an Indian tnist asset nnder an Indian tmst 

4 asset management ])lan. 

5 (b) Effect on Otiiek Laws. — Nothing in this title 

6 amends or otherwise affects the application of any treaty, 

7 statute, regulation. Executive order, or court decision that 

8 is ap])licable to Indian tnist assets or the management or 

9 administration of Indian trust assets, including the Indian 

10 Self-Determination and Education Assistance Act (25 

11 U.S.C. 450 et seq.). 

12 (c) Trust Kesponsibiijty. — Nothing in this title 

13 diminishes or othenvise affects the tmst responsibility of 

14 the United States to Indian tribes and indhddual Indians. 

15 TITLE IV— FRACTIONAL INTER- 

16 EST PURCHASE AND CON- 

17 SOLIDATION PROGRAM 

1 8 SEC. 401. FRACTIONAL INTEREST PROGRAM. 

19 Section 213 of the Indian Land Consolidation Act 

20 (25 U.S.C. 2212) is amended— 

21 (1) by redesignating subsection (d) as sub- 

22 section (h); and 

23 (2) by inserting after subsection (c) the follow'- 

24 ing: 
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1 “(d) Purchase of Interests in FRiCCTioNATEi) 

2 Indian LiVNi). — 

3 “(1) Incentives. — I n acquiring' an interest 

4 under tins section in any parcel of land that includes 

5 nudhided tnist or restricted interests owned by not 

6 less than 20 separate iudhdduals, as determined by 

7 the Secretarv^, the Secretary may include in the of- 

8 fered purchase price for the interest, in addition to 

9 fair market value, an amount not less than $100 

10 and not to exceed $350, as an incentive for the 

1 1 ovaier to sell the interest to the Secretarv'. 

12 “(2) SjUjE of aijL trust or restricted in- 

13 TERESTS. — If an indmdual agrees to sell to the Sec- 

14 retaiA' all tnist or restricted interests owned by the 

15 indhidual, the Secretarv^ msy include in the offered 

16 ])urchaso price, in addition to fair market value and 

17 the incentive described in ])aragraph (1), an amount 

18 not to exceed $2,000, as the Seeretaiy determines to 

19 be ap])ropriate, taking into consideration the avoided 

20 costs to the United States of probating the estate of 

21 the indhidual or an heir of the indhidual. 

22 “(e) Ceriv\in Parcels of IIigiiijY FrjCCtionated 

23 Indian LiVND. — 

24 “(1) Definition of offeree. — In this sub- 

25 section, the term ‘offeree’ does not include the In- 
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diaii tribe that lias jiirisdietioii over a parcel of land 
for wliieli an offer is made. 

“(2) Offer to purcievke. — 

“(A) In GENEKAIj. — If the Seeretaiy deter- 
mines that a tract of land consists of not less 
than 200 sejiarate niidhided tnist or restricted 
interests, the Secretary may offer to purchase 
the interests in the tract, in accordance vith 
this subsection, for an amount equal to the sum 
of— 

“(i) the fair market value of the inter- 
ests; and 

“(ii) an additional amount, to be de- 
termined by the Seeretaiy, not less than 
triple the fair market value of the interest. 
“(B) Requirement. — The Seeretaiy shall 
make an offer under subparagraph (A) not 
later than 3 days before the date on which the 
Seeretaiy mails a notice of the offer to the 
offeree under paragraph (3). 

“(3) Notice of offer. — 

“(A) In generaIj. — The Seeretaiy shall 
prmide to an offeree, by certified mail to the 
last knovTi address of the offeree, a notice of 
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any offer to jmreliase land nnder this snb- 
seetion. 

“(B) Inclusions. — A notice nnder snb- 
jiaragrapb (A) shall include in plain langnagc, 
as determined by the Secretaiy — 

“(i) the date on wbieb the offer was 
made; 

“(ii) the name of the offeree; 

“(iii) the location of the tract of land 
containing' the interest that is the subject 
of the offer; 

“(iv) the size of the interest of the 
offeree, expressed in terms of a fraction or 
a percentage of the tract of land described 
in danse (iii); 

“(v) the fair market value of the tract 
of land described in danse (iii); 

“(\i) the fair market value of the in- 
terest of the offeree; 

“(\ii) the amount offered for the in- 
terest in addition to fair market value 
nnder paragraph (2)(A)(ii); 

“(\iii) a statement that the offeree 
shall be considered to have accepted the 
offer for the amount stated in the notice 
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unless a notice of rejection form is depos- 
ited in the United States mail not later 
than 90 days after the date on which the 
offer is received; and 

“(ix) a self-addressed, i)ostag'e pre- 
paid notice of rejection form. 

“(4) Treatment of offer. — 

“(A) In GENEiiAJj. — ^An offer made under 
this subseetion shall be considered to be accept- 
ed by the offeree if — 

“(i) the certified mail receij)! for the 
offer is signed by the offeree; and 

“(ii) the notice of rejection form de- 
scribed in ])aragTa])h (3)(B)(ix) is not de- 
posited in the United States mail by the 
date that is 90 days after the date on 
which the offer is received. 

“(B) Rejection. — ^An offer made under 
this subsection shall be considered to be re- 
jected by the offeree if — 

“(i) the notice of n^ection form de- 
scribed in paragraph (3)(B)(is) is dejios- 
ited in the United States mail by the date 
that is 90 days after the date on which the 
offer is reeeived; or 
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“(ii) the certified mail receipt for the 
offer is returned to the Seeretaiy unsigned 
by the offeree. 

“(5) WlTIIDRiWitJj OF ACCEPTANCE; NOTICE. — 
“(A) WlTIIDRitWiUj OP ACCEPTANCE. — 
person that is considered to have accepted an 
offer under paragraph (4) (A) may withdraw the 
acceptance by depositing in the United States 
mail a notice of withdrawal of acce])tance form 
by the date that is 30 days after the date of re- 
ceipt of the notice under sub])aragraph (B). 

“(B) Notice. — The Secretar\^ shall pro- 
\4de to any person that is considered to have 
accepted an offer under jiaragraph (4)(A), by 
certified mail, restricted deliveiy, to the last 
known address of the person, a i)readdressed, 
jiostage prepaid withdrawal of acceptance form 
and a notice stating that — 

“(i) the offer made to the person is 
considered to be accepted; and 

“(ii) the person has the right to with- 
draw the acceptance by depositing in the 
Uiuted States mail the notice of with- 
drawal of acceptance form by the date that 
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is 30 days after the date on whieh the no- 
tiee was delivered to the person. 

“(6) XOTICE OP ACCEPTANCE AND RIGHT TO 
AI’PEAIj. — The Seeretaiy shall jinnide to any person 
that has been seiwed vith a notiee nnder paragraph 
(5)(B) and fails to withdraw the aeeeptanee of the 
offer in aeeordanee with paragraiih (5)(A), by first 
elass mail to the last known address of the person, 
a notice stating that — 

“(A) the offer made to the person is con- 
sidered to be accejited and not timely with- 
drawn; and 

“(B) after exliansting all admiiustrative 
remedies, the person may appeal any deter- 
mination of the Seeretarv' in accordance wdth 
jiaragraph (7). 

“(7) JudiclaIj reviewt — A person described in 
paragraph (6) may appeal any determination of the 
Secretary' with respect to — 

“(A) the immber of mniers of midhided 
interests in a tract of land required under para- 
graph (2); 

“(B) the fair market value of a tract of 
laud or interest in land; 
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1 “(C) the date on which a notice of rejee- 

2 tion form was deposited in the United States 

3 mail under paragraph (4)(B)(i); or 

4 “(D) the date on which a notice of with- 

5 drawal of acceptance form was dejjosited in the 

6 United States mail under paragraph (5)(A). 

7 “(f) Offer to Settle Claims Agjunst the 

8 United States. — 

9 “(1) In GENEKitij. — The Secretaiy may make 

10 an offer to any indhddual owner (not including an 

1 1 Indian tribe) of a tmst or restricted interest in a 

12 tract of land to settle any claim that the o\nier may 

13 have against the United States relating to the spe- 

14 cific tract of land of which the interest is a part (not 

15 including a claim for an accounting described in title 

16 I of the Indian Trust Reform Act of 2005). 

17 “(2) Requirements. — ^An offer to settle claims 

18 under this subsection shall — 

19 “(A) be in uTitiug; 

20 “(B) be delivered to an indhidual owner by 

21 the Secretaiy in person or through first class 

22 mail; and 

23 “(C) include— 

24 “(i) the name of the indhddual o\nier; 
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“(ii) a description of the tract of land 
to which the offer relates; 

“(iii) the amount offered to settle a 
claim of the indhidual ouaier; 

“(iv) the manner and date by which 
the indmdual owner shall accej)t the offer; 

“(v) a statement that the indmdual 
owner is under no oblig-ation to accept the 
offer; 

“(\i) a statement that the indmdual 
owner has the right to consult an attorney 
or other adwsor before accepting the offer; 

“(\ii) a statement that accei)tance of 
the offer by the indmdual owner will result 
in a full and final settlement of all claims, 
kiiomi and unknomi, of the indmdual 
owner (including the heirs and assigns of 
the indmdual owner) against the United 
States relating to the tract of land identi- 
fied in the offer; and 

“(\iii) a statement that the settlement 
proposed by the offer does not cover any 
claim for an accounting described in title I 
of the Indian Trust Reform Act of 2005. 
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1 “(3) Accei’TANCJE. — X o aceeptanee of an offer 

2 under this subseetion shall be valid or bindhio' on the 

3 indhidnal omier unless the aeceptaiiee — 

4 “(A) is in writing'; 

5 “(B) is signed i)y tlie indmdnal owner; 

6 “(C) is notarized; and 

7 “(D) is attaelied to a eoj)y of, or contains 

8 all material terms of, tlie offer to wliieli tlie ae- 

9 ceptance corresponds. 

10 “(4) Limitation. — No offer to pnrcliase an in- 

1 1 terest under this section or any otlier jinnision of 

12 law sliall be conditioned on the accejitance of an 

13 offer to settle a claim under tliis suliseetion. 

14 “(5) Otiiek IjAWS. — T he authority of the Sec- 

15 retarv' to settle claims under this suiisection shall be 

16 in addition to, and not in lieu of, the authority of 

17 the Secretaiy to settle claims under any other prcm- 

1 8 sion of Federal law. 

19 “(g) Borrowing From Treasury. — 

20 “(1) Issuance op obligations. — 

21 “(A) In generzUj. — T o the extent aj)- 

22 jiroved in annual a])propriations Acts, the Sec- 

23 retaiy may issue to the Secretaiy of the Treas- 

24 urv' obligations in such amounts as the Sec- 

25 retaiy determines to be necessarj^ to acipiire in- 


•S 1439 IS 



53 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


50 

terests iiiuler this Act, subjeet to ai)])roval of 
the Seeretaiy of the Treasun^, and bearing' in- 
terest at a rate to be determined by the See- 
retaiy of the Treasure, taking into consider- 
ation current market ;s4elds on outstanding 
marketable obligations of the United States of 
comparable maturities to the obligations. 

“(B) Limitation. — The aggregate amount 
of obligations under subparagraph (A) out- 
standing at any time shall not exceed 
$[ ] 

“(2) Forms and denominations. — The obli- 
gations issued under paragraph (1) shall be in such 
forms and denominations, and subject to such other 
terms and conditions, as the Seeretaiy of the Treas- 
nr\^ may jirescribe. 

“(3) Kepayment. — 

“(A) In GENERAIj. — Revenues derived 
from land restored to the Tribe under this Act 
shall be used by the Seeretaiy to jiay the prin- 
cijial and interest on the obligations issued 
under paragraph (1). 

“(B) AssiiitANCE of repayment. — The 
Seeretaiy shall ensure, to the niaximnm extent 
jiossible, that the revenues described in siib- 
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1 ])aragraph (A) prcmde reasonable assnranee of 

2 repa^aneiit of the obligations issued under i)ara- 

3 graph (1). 

4 “(4) AuTIIOKIZATION of Al’PKOPKIitTIONS. — 

5 There are authorized to be appropriated to the Sec- 

6 retar}' for eaeh fiscal year beginning after the date 

7 of enaetment of this subsection such sums as are 

8 necessaiA' to cover any difference between — 

9 “(A) the total amount of repa^anents of 

10 ])rinci])al and interest on obligations issued to 

1 1 the Secretarv' of the Treasurv' under paragraph 

12 (1) during the pre\ious fiscal year; and 

13 “(B) the total amount of repa^anents de- 

14 scribed in subparagraph (A) that were coutrac- 

15 tually recpiired to be made to the Secretaiy of 

16 the Treasurv' during that fiscal year. 

17 “(h) Keceipt of Payments ILvve Xo Impact on 

18 BENEFPrs Under Other FedbriVIj PROcHiAMS. — The 

19 receipt of a pa\Tnent by an offeree under this title shall 

20 not be — 

21 “(1) subject to Federal or State income tax; or 

22 “(2) treated as benefits or othenvise taken into 

23 account in determining the eligibility of the offeree 

24 for, or the amount of benefits under, any other Fed- 

25 oral program, including the social security program. 
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1 the medieare program, the medicaid program, the 

2 State ehildren’s health insurance program, the food 

3 stamp program, or the Temporaiy Assistance for 

4 Needy Families program.”. 

5 TITLE V— RESTRUCTURING BU- 

6 REAU OF INDIAN AFFAIRS 

7 AND OFFICE OF SPECIAL 

8 TRUSTEE 

9 SEC. 501. PURPOSE. 

10 The puiijose of this title is to ensure a more effective 

1 1 and accountable administration of duties of the Secretaiy 

12 of the Interior vrtli respect to prcmding sendees and pro- 

13 grams to Indians and Indian tribes, including the nianage- 

14 nient of Indian tmst resources. 

15 SEC. 502. DEFINITIONS. 

16 In this title: 

17 (1) Bureau. — The term “Bureau” means the 

1 8 Bureau of Indian Affairs. 

19 (2) Office. — The term “Office” means the Of- 

20 fiee of Tmst Reform Implementation and Oversight 

21 referred to in section 503(e). 

22 (3) Sbciretaky. — The term “Secretaiy” means 

23 the Seeretarv^ of the Interior. 

24 (4) Under secreiciry. — The term “Under 

25 Seeretari^” means the indiUdual aiipointed to the po- 
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1 sitioii of Under Secretaiy for Indian Affairs, estab- 

2 lished by section 503 (a). 

3 SEC. 503. UNDER SECRETARY FOR INDIAN AFFAIRS. 

4 (a) EstarijISiimbnt of Position. — There is estab- 

5 lislied in the Department of the Interior the i)osition of 

6 Under Seeretarv^ for Indian Affairs, who shall rejjort di- 

7 reetly to the Secretaiy. 

8 (b) AimOINTMENT. — 

9 (1) In GENERjUj. — E xcept as prcmded in para- 

10 grajili (2), the Under Secretaiy shall be appointed 

1 1 by the President, by and with the ad\ice and consent 

12 of the Senate. 

13 (2) Ex(_:eptk)N. — The officer sening' as the As- 

14 sistant Secretars^ for Indian Affairs on the date of 

15 enactment of this Act may assume the jiosition of 

16 Under Secretaiy without ajipointment under para- 

17 graph (I) if — 

18 (A) the officer was ajipointed as Assistant 

19 Secretaiy for Indian Affairs by the President by 

20 and with the adUce and consent of the Senate; 

21 and 

22 (B) not later than 180 days after the date 

23 of enactment of this Act, the Secretaiy ap- 

24 jiroves the assumption. 
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1 (e) Duties. — In addition to the duties transferred to 

2 the Under Secretary' nnder sections 504 and 505, the 

3 Under Secretary, acting throngh an Office of Tnist Re- 

4 form Implementation and Oversight, shall — 

5 (1) cany ont any acthdty relating to tmst fnnd 

6 acconnts and tmst resource management of the Bn- 

7 rean (except any acthdty carried ont nnder the Of- 

8 fice of the Special Tmstee for American Indians be- 

9 fore the date on which the Office of the Special 

10 Tmstee is abolished), in accordance with the Ainer- 

1 1 ican Indian Tmst Fnnd Management Reform Act of 

12 1994 (25 U.S.C. 4001 et seep); 

13 (2) develop and maintain an inventoiy of Indian 

14 tmst assets and resources; 

15 (3) coordinate with the Special Tmstee for 

16 American Indians to ensure an orderly transition of 

17 the fnnetions of the Special Tmstee nnder section 

18 505; 

19 (4) snpenise any actmty carried ont by the De- 

20 partment of the Interior, inclnding — 

21 (A) to the extent that the acthities relate 

22 to Indian affairs, acthities carried ont by — 

23 (i) the Commissioner of Reclamation; 

24 (ii) the Director of the Bnrean of 

25 Land Management; and 
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1 (iii) the Direetor of the Minerals Man- 

2 agement Seniee; and 

3 (B) intergovernmental relations between 

4 the Bnrean and Indian tribal governments; 

5 (5) to the maximnm extent praetieable, eoordi- 

6 nate aethities and policies of the Bnrean vith actm- 

7 ties and policies of — 

8 (A) the Bureau of Reclamation; 

9 (B) the Bnrean of Land Management; and 

10 (C) the Minerals Management Service; 

11 (6) provide for regular consultation with Indi- 

12 ans and Indian tribes that own interests in trust re- 

13 sources and tmst fund accounts; 

14 (7) manage and administer Indian tmst re- 

15 sources in accordance with any a])pheable Federal 

1 6 law; 

17 (8) take steps to protect the security of data re- 

18 lating to individual Indian and Indian tribal tmst 

19 accounts; and 

20 (9) take any other measure the Under Sec- 

21 retarv' determines to be necessaiy with resi)eet to In- 

22 diau affairs. 
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1 SEC. 504. TRANSFER OF FUNCTIONS OF ASSISTANT SEC- 

2 RETARY FOR INDIAN AFFAIRS. 

3 (a) Tkanspek op Functions. — There is transferred 

4 to the Under Seeretaiy any fnnetion of the Assistant See- 

5 retarc for Indian Affairs that has not been earried ont 

6 by the Assistant Secretary as of the date of enactment 

7 of this Act. 

8 (b) Determinations op CertjVin Functions by 

9 THE Oppice op Management and Budget. — I f nec- 

10 essaiy, the Office of Management and Budget shall make 

1 1 any determination relating to the functions transferred 

12 under subsection (a). 

13 (c) Personneij Pko\tsions. — 

14 (1) Ai’POINTMENTS. — The Under Secretary’ 

15 may aiipoint and fix the comiiensation of such offi- 

16 cers and employees as the Under Secretary' deter- 

17 mines to be necessaiA^ to cany ont any fnnetion 

1 8 transferred under this section. 

19 (2) Requirements. — Excejrt as othenvise pro- 

20 nded by law — 

21 (A) an officer or employee described in 

22 jiaragraph (I) shall be apjioiuted in accordance 

23 with the chil sendee laws; and 

24 (B) the compensation of the officer or em- 

25 ])loyee shall be fixed in accordance uith title 5, 

26 United States Code. 
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1 (d) Delegation and Assignment. — 

2 (1) In genekaIj. — Exeejit as otlienAse ex- 

3 pressly jiroliibited by law or otbenvise jircmded by 

4 tills seetioii, tbe Under Seeretarv^ may — 

5 (A) delegate any of tbe fnnetions trans- 

6 f erred to tbe Under Seeretarj' by tins section 

7 and any fnnetion transferred or granted to tbe 

8 Under Secretary' after tbe date of enaetment of 

9 tills Aet to sneb officers and employees of tbe 

10 Office as tbe Under Secretaiy may designate; 

1 1 and 

12 (B) autborize snccessiYC redelegations of 

13 sncli fnnetions as tbe Under Secretary' deter- 

14 mines to be necessarv’ or approjiriate. 

15 (2) DeIjEGATION. — No delegation of fnnetions 

16 by tbe Under Secretaiy under tins section sball re- 

17 lieve tbe Under Secretarv^ of resjionsibibty for tbe 

1 8 administration of tbe fnnetions. 

19 (e) Reorganization. — Tbe Under Secretary may al- 

20 locate or reallocate any fnnetion transferred nnder tins 

21 section among tbe officers of tbe Office, and establisb, 

22 consolidate, alter, or diseoiitinne sneb organizational enti- 

23 ties in tbe Office, as tbe Under Secretaiy determines to 

24 be necessarv^ or apjiropriate. 
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1 (f) RuIjBS. — T he Under Secretary may prescribe, in 

2 accordance with the proUsions of chapters 5 and 6 of title 

3 5, Uiuted States Code, snch mles and regulations as the 

4 Under Secretary deterirrines to be rreeessary or appro- 

5 priate to adrrrirrister and rrranage the firrrctions of the Of- 

6 free. 

7 (g) TRitNSPBK AND AIjLOCATIONS OP Al’PKOinilit- 

8 TIONS AND PbRSONNEL. — 

9 (1) In GBNBKitij. — Except as otherwise pro- 

10 Uded in this section, the persorrnel errrployed irr corr- 

1 1 rrection with, and the assets, liabilities, corrtracts, 

12 property, records, and rrnexpended balarrces of ap- 

13 propriatiorrs, arrthorizatiorrs, allocatiorrs, arrd other- 

id ftrrrds errrjrloyed, rrsed, held, arisirrg from, available 

15 to, or to be rrrade available in corrrrectiorr with, the 

16 firrrctions trarrsferred by this sectiorr, srrbject to sec- 

17 tiorr 1531 of title 31, Urrited States Code, shall be 

1 8 transferred to the Office. 

19 (2) Unbxi’BNDBD punds. — Urrexperrded frrnds 

20 transferred prrrsrrarrt to this srrbsection shall be rrsed 

21 orrly for the pirr-jroses for which the firnds were origr- 

22 rrally airthorized arrd appropr-iated. 

23 (h) Inoidbntaij Transpbbk. — 

24 (1) In GBNEIIAIj. — The Director of the Office of 

25 Marragerrrerrt arrd Brrdget, at arry tirrre the Director 
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1 may pnnide, may make such determinations as are 

2 neeessarv^ with regard to the functions transferred 

3 by this section, and make such additional incidental 

4 dis]K)sitions of ijersonnel, assets, liabilities, grants, 

5 contraets, j)roperty, records, and unexpended bal- 

6 anees of a])propriations, authorizations, allocations, 

7 and other funds held, used, arising from, available 

8 to, or to be made available in eonnection with such 

9 functions, as are necessary, to cany out this section. 

10 (2) Termination of affairs. — The Director 

1 1 of the Office of Management and Budget shall pro- 

12 -rdde for the termination of the affairs of all entities 

13 terminated by this section and for any further nieas- 

14 ures and dispositions as are necessar\^ to effectuate 

15 the ])urposes of this section. 

16 (i) Effect on Personnel. — 

17 (1) In GENBRitij. — Except as otheiwise pro- 

18 idded by this section, the transfer pursuant to this 

19 section of full-time personnel (except special Govern- 

20 ment employees) and ])art-time personnel holding 

21 permanent positions shall not cause any such eni- 

22 ployee to be sejrarated or reduced in grade or com- 

23 irensation for a jreriod of at least 1 year after the 

24 date of transfer of the employee under this section. 
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1 (2) EXECUTI\rE SCIIEDUIjE I’OSITIONS. — Except 

2 as othenvise pnmded in this section, any person 

3 who, on the day ])reeeding' the date of enactment of 

4 this Act, held a position compensated in aecordance 

5 with the Exeentive Schedule prescribed in chapter 

6 53 of title 5, United States Code, and who, withont 

7 a break in sendee, is aj)pointed to a position in the 

8 Office hawng' duties comparable to the duties per- 

9 formed immediately preceding' snch appointment 

10 shall continne to be eompensated in the new position 

1 1 at not less than the rate premded for the prendons 

1 2 position, for the duration of the sendee of the person 

1 3 in the new position. 

14 (3) Termination of cektjUn positions. — 

15 Positions whose ineumbents are apjiointed by the 

16 President, by and with the ad\dce and consent of the 

17 Senate, the functions of which are transferred by 

18 this title, shall terminate on the date of enactment 

19 of this Act. 

20 (j) SepakabiIjITY. — If a pro\dsion of this section or 

21 the ai)phcation of this section to any person or cir- 

22 cumstanee is held invalid, neither the remainder of this 

23 section nor the aijplication of the premsion to other i)er- 

24 sons or circumstances shall be affected. 

25 (k) TrzVNSITION. — The Under Secretary may use — 
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1 (1) the sendees of the officers, employees, and 

2 other personnel of the Assistant Seeretaiy for Indian 

3 Affairs relating to functions transferred to the Office 

4 by this section; and 

5 (2) fnnds appropriated to the functions for such 

6 period of time as may reasonably be needed to facili- 

7 tate the orderly implementation of this section. 

8 (1) Refbrbn(.:es. — ^Any reference in a Federal law, 

9 Executive order, mle, regulation, delegation of authority, 

10 or document relating to the Assistant Secretary' for Indian 

1 1 Affairs, with respect to functions transferred under this 

12 section, shall be deemed to be a reference to the Under 

1 3 Secretarv^ 

14 (m) Recommended LegisijAtion. — Not later than 

15 180 days after the effective date of this title, the Under 

16 Secretarv^, in consultation with the ap])ropriate committees 

17 of Congress and the Director of the Office of Management 

18 and Budget, shall submit to Congress any reconimenda- 

19 tions relating to additional technical and conforming 

20 amendments to Federal law to reflect the changes made 

21 by this section. 

22 (n) Effect of Section. — 

23 (1) Continuing effect of UBGiVij docii- 

24 MENTS. — Any legal document relating to a function 

25 transferred by this section that is in effect on the 
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1 date of oiiaetmeiit of this Aet shall continue in effect 

2 in aeeordanee mth the terms of the doeument until 

3 the doeument is modified or terminated by — 

4 (A) the President; 

5 (B) the Under Seeretare; 

6 (C) a court of competent jurisdiction; or 

7 (D) operation of Federal or State law. 

8 (2) Pkocbedings not jtpPECTEi). — This sec- 

9 tion shall not affect any i)roeeeding' (including' a no- 

10 tice of proposed i-ulemaking, an administrative pro- 

1 1 ceeding, and an application for a license, permit, 

12 certificate, or financial assistance) relating to a 

13 function transferred under this section that is pend- 

14 ing before the Assistant Seeretaiy on the date of en- 

15 actment of this Act. 

16 SEC. 505. OFFICE OF SPECIAL TRUSTEE FOR AMERICAN IN- 

17 DIANS. 

18 (a) Termination. — Notwithstanding sections 302 

19 and 303 of the American Indian Tmst Fund Management 

20 Reform Act of 1994 (25 U.S.C. 4042; 4043), the Office 

21 of Special Trustee for American Indians shall terminate 

22 on the effective date of this section. 

23 (b) THitNSFER OF Functions. — There is transferred 

24 to the Under Secretary any function of the Special Trustee 
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1 for Aiiierieaii Indians that has not been carried ont by 

2 the Special Tnistee as of the effective date of this section. 

3 (c) Determinations of CEKTiUN FuNirnoNS by 

4 THE Office of ALinagement jInii Budget. — If nec- 

5 essaiy, the Office of Management and Budget shall make 

6 any determination relating to the functions transferred 

7 nnder subsection (b). 

8 (d) Personnel Provisions. — 

9 (1) Ai’POINTMENTS. — The Under Secretary’ 

10 may appoint and fix the compensation of snch offi- 

1 1 cers and employees as the Under SecretaiA' deter- 

12 mines to he necessar}^ to carr^' ont any fnnction 

13 transferred nnder this section. 

14 (2) Requirements. — Exce])t as other\\Tse pro- 

1 5 Uded by law — 

16 (A) any officer or employee described in 

17 ])aragraph (1) shall be appointed in accordance 

18 with the chil sendee laws; and 

19 (B) the compensation of snch an officer or 

20 em])loyee shall be fixed in accordance \Uth title 

21 5, United States Code. 

22 (e) Delegation and Assignment. — 

23 (1) In generaIj. — Except as otheniise ex- 

24 pressly jirohibited by law or othenvise prcnided by 

25 this section, the Under Secretary may — 
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1 (A) delegate any of the fnnetions trans- 

2 ferred to the Under Secretaiy under this see- 

3 tion and any funetion transferred or granted to 

4 the Under Secretaiy after the effective date of 

5 this section to such officers and employees of 

6 the Office as the Under Secretary’ may des- 

7 ignate; and 

8 (B) authorize successive redelegations of 

9 the functions as are necessar}^ or appropriate. 

10 (2) DeIjEGATION. — N o delegation of functions 

1 1 by the Under Secretaiy under this section shall re- 

12 lieve the Under Secretary of resjioiisibility for the 

13 administration of the functions. 

14 (f) ReokGjVNIZATION. — T he Under Secretaiy may al- 

15 locate or reallocate any funetion transferred under sub- 

16 section (b) among the officers of the Office, and establish, 

17 consolidate, alter, or discontinue such organizational enti- 

18 ties in the Office as the Under Secretaiy determines to 

19 be necessarv^ or appropriate. 

20 (g) RuIjES. — T he Under Secretary' may prescribe, in 

21 accordance with the prendsions of cliajiters 5 and 6 of title 

22 5, United States Code, such mles and regulations as the 

23 Under Secretaiy determines to be necessaiy or ajipro- 

24 priate to administer and manage the functions of the Of- 

25 fice. 
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1 (ll) TRiVNKFBK AND AiJjOCATIONS OF Al’PBOPBDV- 

2 TiONS AND Personnel. — 

3 (1) In GENEKiUj. — Except as otlienvise pro- 

4 ^Ided in this section, the personnel employed in con- 

5 nection with, and the assets, liabilities, contracts, 

6 property, records, and unexpended balances of ap- 

7 propriations, authorizations, allocations, and other 

8 funds em])loyed, used, held, arising' from, available 

9 to, or to be made available in connection with the 

10 functions transferred by this section, subject to sec- 

11 tion 1531 of title 31, United States Code, shall be 

12 transferred to the Office. 

13 (2) Unexi’ENDED funds. — U nexpended funds 

14 transferred imrsuant to this subsection shall be used 

15 only for the pui’i)oses for which the funds were origi- 

16 nally authorized and ai)propriated. 

17 (i) IwaDENTiUj Transfers. — 

18 (1) In GENERAIj. — The Director of the Office of 

19 Management and Budget, at any time the Director 

20 may proUde, may make such determinations as are 

21 necessaiy with regard to the functions transferred 

22 by this section, and make such additional incidental 

23 disi)ositions of ])ersonnel, assets, liabilities, grants, 

24 contracts, property, records, and unexpended bal- 

25 ances of appropriations, authorizations, allocations, 
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1 and other funds held, used, arising from, available 

2 to, or to be made available in eonneetion with sncb 

3 fnnetions, as are neeessaiy, to eariy out this seetion. 

4 (2) Tekmination of affairs. — The Direetor 

5 of the Offiee of Management and Budget shall pro- 

6 ^dde for the termination of the affairs of all entities 

7 terminated by this seetion and for any farther nieas- 

8 nres and disjxjsitions as are neeessarv^ to effeetnate 

9 the jnn'poses of this seetion. 

10 (j) Effect on Personnel. — 

11 (1) In GENERitij. — Except as othei-wise pro- 

12 ^dded by this seetion, the transfer pnrsnant to this 

13 seetion of fnll-time personnel (except special Govern- 

14 ment employees) and i)art-time personnel holding 

15 l)ernianent positions shall not cause any sneh em- 

16 ployee to be se])arated or rednced in grade or com- 

17 pensation for a period of at least 1 year after the 

18 date of transfer of the employee under this section. 

19 (2) Executr^e schedule positions. — Exceirt 

20 as othenvise pnnided in this section, any person 

21 who, on the day preceding the effective date of this 

22 section, held a position compensated in accordance 

23 with the Executive Schedule i)rescribed in chapter 

24 53 of title 5, United States Code, and who, without 

25 a break in seRTce, is appointed to a position in the 
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1 Office having' duties comparable to the duties per- 

2 formed immediately preceding' such api)ointment, 

3 shall continue to be compensated in the new i)osition 

4 at not less than the rate prcmded for the pre\i()us 

5 position, for the duration of the sendee of the person 

6 in the new position. 

7 (3) Termination of cektjun positions. — 

8 Positions the incumbents of which are ajipointed by 

9 the President, by and with the ad\ice and consent 

10 of the Senate, and the functions of which are trans- 

1 1 ferred by this title, shall terminate on the effective 

12 date of this section. 

13 (k) SeparjUIIIjITY. — I f a i)r(msion of this section or 

14 the ai)phcation of this section to any person or cir- 

15 cnmstance is held invalid, neither the remainder of this 

16 section nor the ai)phcation of the premsion to other per- 

17 sons or cirenmstances shall be affected. 

18 (1) Transition. — The Under Secretaiy may use — 

19 (1) the sendees of the officers, employees, and 

20 other personnel of the Special Trustee relating to 

21 functions transferred to the Office by this section; 

22 and 

23 (2) funds apj)ropriated to those functions for 

24 such period of time as may reasonably be needed to 

25 facilitate the orderly implementation of this section. 
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1 (m) Rbfekences. — ^A iiy referenee in a Federal law, 

2 Exeentive order, mle, regulation, delegation of authority, 

3 or doenment relating to the Speeial Tmstee, with respect 

4 to fnnetions transferred under this section, shall be 

5 deemed to be a reference to the Under Secretaiy. 

6 (n) Recommended LegisijAtion. — Not later than 

7 180 days after the effective date of this title, the Under 

8 Secretar\% in consnltation with the ap])ropriate committees 

9 of Congress and the Director of the Office of Management 

10 and Budget, shall submit to Congress any reconimenda- 

1 1 tions relating to additional technical and conforming 

12 amendments to Federal law to reflect the changes made 

13 by this section. 

14 (o) Effect of Section. — 

15 (1) Continuing effect of UBGiVij docu- 

16 ments. — Any legal document relating to a function 

17 transferred by this section that is in effect on the ef- 

1 8 feetive date of this section shall continue in effect in 

19 accordance with the terms of the document until the 

20 document is modified or terminated by — 

21 (A) the President; 

22 (B) the Under Secretarv^; 

23 (C) a court of competent jurisdiction; or 

24 (D) operation of Federal or State law. 
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1 (2) Proceedings not jvpfected. — T his sec- 

2 tion shall not affect any proceeding' (inelnding a no- 

3 tiee of proposed nilemaking, an administrative pro- 

4 ceeding, and an application for a license, permit, 

5 certificate, or financial assistance) relating to a 

6 fnnction transferred under this section that is pend- 

7 ing before the Special Trustee on the effective date 

8 of this section. 

9 (p) Effective Date. — This section shall take effect 

10 on December 31, 2008. 

1 1 SEC. 506. HIRING PREFERENCE. 

1 2 In appointing or othenvise hiring any employee to the 

13 Office, the Under Secretary shall give preference to Indi- 

14 ans in accordance ■\vith section 12 of the Act of June 8, 

15 1934 (25 U.S.C. 472). 

1 6 SEC. 507. AUTHORIZATION OF APPROPRIATIONS. 

17 There are anthorized to be appropriated such sums 

18 as are necessarv^ to cany ont this title. 

19 TITLE VI— AUDIT OF INDIAN 

20 TRUST FUNDS 

2 1 SEC. 601. AUDITS AND REPORTS. 

22 (a) Financdvij Statements and Inteknjvij Con- 

23 trod Report. — 

24 (1) Finan(.;dUj statements. — F or each fiscal 

25 year beginning after the enactment of this Act, the 
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Seeretan^ of Interior shall prepare finaiieial state- 
ments for indhidnal Indian, Indian tribal, and other 
Indian tmst aeconnts in aeeordanee with generally 
aeeepted aceonnting principles of the Federal Gtov- 
erninent. 

(2) iNTBRNiVij CONTBOIj REi’ORT. — Concur- 
rently mth the financial statements under by para- 
gTa])h (1), the Secretary' shall i)repare an internal 
control report that — 

(A) establishes the responsibility of the 
Secretary for establishing and maintaining an 
adecpiate internal control stnreture and proce- 
dures for financial reporting under this Act; 
and 

(B) assesses the effectiveness of the inter- 
nal control structure and procedures for finan- 
cial reporting under subparagraph (A) during 
the preceding fiscal year. 

(b) Independent Extern^Uj Auditor. — 

(1) In GENERiVij. — The Coinjitroller General of 
the United States shall enter into a contract ulth an 
independent external auditor to conduct an audit 
and prejiare a rejiort in accordance with this snb- 
paragrajih. 
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(2) Audit kepokt. — ^Aii independent external 
auditor shall submit to the Committee on Indian Af- 
fairs of the Senate, and make available to the publie, 
an audit of the fhianeial statements under sub- 
seetion (a)(1) in aceordanee ufth — 

(A) g-enerally aeeepted anditing' standards 
of the Federal Government; and 

(B) the financial audit manual jointly 
issued by the Government Accountability Office 
and the Council on Integrity and Efficiency of 
the President. 

(3) Attestation and kepokt. — In conducting 
the audit under paragraph (2), the indejiendent ex- 
ternal auditor shall attest to, and report on, the as- 
sessment of internal controls made by the Secretaiy 
under subsection (a)(2)(B). 

(4) Payment for audit and report. — 

(A) Transfer of funds. — On request of 
the Comjitroller General, the Secretaiy shall 
transfer to the Government Accountability Of- 
fice from funds made available for administra- 
tive exjienses of the Dejiartment of Interior the 
amount reipiested by the Comptroller General 
to pay for an annual audit and report. 

(B) Credit to account. — 
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(i) In GENEKAIj. — The Controller 
General shall eredit the amount of any 
fnnds transferred under subparagraph (A) 
to the aeeouut established for salaries and 
ex[)enses of the Government Aeeountability 
Office. 

(ii) AvaiIjABILITY. — ^Any amount 
credited nnder danse (i) shall be made 
available on recei])t, without fiscal year 
limitation, to cover the fnll costs of the 
andit and report. 

SEC. 602. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated such sums 
as are necessarv^ to eariy out this title. 


O 
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STATEMENT OF HON. BYRON L. DORGAN, U.S. SENATOR FROM 

NORTH DAKOTA, VICE CHAIRMAN, COMMITTEE ON INDIAN 

AFFAIRS 

Senator Dorgan. Mr. Chairman, thank you very much. 

Let me echo your comments about some of the more intemperate 
remarks that have been made about our draft proposal. It is impor- 
tant to point out that this litigation, the Cobell litigation, affects 
not just the individuals that are a party to the litigation. It will af- 
fect all Indian people all across this country. In the future, we can 
spend billions of dollars doing historical accounting, sending the 
money to accountants, legions of accountants and lawyers to do the 
historical accounting, or we can find some way to resolve this. But 
the fact is, this issue is going to affect Indian health care, Indian 
housing, Indian education unless we find some way to address it. 

Now, we drafted a piece of legislation. We said it was a start, a 
draft. We left the money issue blank in the larger numbers. We 
drafted this influenced by many of the principles developed by the 
work group that was organized by the National Congress of Amer- 
ican Indians and Chairman Tex Hall and the Intertribal Monitor- 
ing Association. When we put it out there, we clearly indicated, 
look, this is just a step we hope in the right direction. 

Indian people have been cheated, bilked and defrauded over a 
long period of time. I understand that. I agree with that. This coun- 
try needs to deal with that. It has been the case with respect to 
trust accounts. Senator McCain and I and other members of the 
committee cannot undo that. We wish we could, but we can’t. So 
the question is, what do we do now? 

Well, there are two choices. We can be actively involved trying 
to reach some kind of legislative solution to this that is acceptable 
to everyone, or hopefully acceptable to most. Or we can just say, 
we have a lot of other things we ought to work on. You all just han- 
dle it. Let the courts handle it. We cannot pass legislation. We 
have too many discordant voices out there. It cannot be done, so 
that will not be our agenda. We will just not move legislation. 
Whatever the courts decide, they decide. Whatever money we have 
to pony up for accountants and attorneys, we will do it. But we 
cannot provide the leadership on something that is insoluble. 

That is one approach. We have chosen not to try to move down 
that road because we think that is counterproductive for the coun- 
try, but most importantly we believe it is counterproductive for In- 
dian people. We think for the tribes and the individuals involved 
in the case and for all Indians all across this country, who I think 
still suffer from a bona fide emergency in health care, housing and 
education, we need to do better. That is why we have decided to 
try to advance working with the working group, advance something 
that we think constructively could intercept and respond to this. 

Does anybody in this room think that spending $8 billion, $10 
billion, or $12 billion for accountants and lawyers and historical ac- 
counting is the right way to address this? That is unbelievable. 

So we have two choices. We can either decide to proceed and 
work with people in a constructive way, or we can decide, don’t 
bother us; we can’t do it. And so you all go figure it out with the 
courts and let the lawyers and the accountents get rich and every- 
body else is going to suffer the consequences. I hope we choose the 
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former, but I must say that I was not very impressed the other day 
reading some of the statements. There is so much shrill noise, 
crowd noise on some of these issues that it will make it very hard 
to proceed. 

Let me also as I conclude say that there are also some important 
leadership out there in Indian country as well who really feel that 
this needs to get resolved in the right way for Indian people. We 
want to work with them. This will not be easy, but Chairman 
McCain and I and other members of the committee have decided 
we have a responsibility to try. We are going to try as hard as we 
can to see if we cannot find a way to do this, but we can’t do it 
without your help. 

Mr. Chairman, thank you very much. 

The Chairman. Thank you very much. 

Our first panel is Jim Cason, who is the associate deputy sec- 
retary of the Department of the Interior. He is accompanied by 
Ross Swimmer, who is the special trustee for American Indians in 
the Department of the Interior. Welcome to both of you, and please 
proceed. It is good to have you back, Mr. Cason. 

Mr. Cason. Thank you, Mr. Chairman. 

The Chairman. Excuse me, before you go. Did Senator Akaka or 
Senator Johnson have opening comments? 

STATEMENT OF HON. DANIEL K. AKAKA, U.S. SENATOR FROM 

HAWAII 

Senator Akaka. Yes, Mr. Chairman; I do have a statement. In 
the interests of time, I will submit my statement for the record. 

But before that, I want to commend you and Senator Dorgan for 
addressing this huge, historic problem for Indian country and all 
Indian people. It is something that is going to be tough, but I hope 
that we will all work together to try to find the best solutions to 
this problem over many, many centuries, not centuries, but decades 
that this has been a problem 

Mr. Chairman, I want to commend you and Senator Dorgan for 
introducing S. 1439 and commend you for the effort and to let you 
know that I will be with you in addressing this huge issue for our 
country. 

Thank you very much, Mr. Chairman. 

[Prepared statement of Senator Akaka appears in appendix.] 

The Chairman. Thank you. 

Senator Johnson. 

STATEMENT OF HON. TIM JOHNSON, U.S. SENATOR FROM 
SOUTH DAKOTA 

Senator Johnson. Yes, Mr. Chairman; I will be very brief. 

Thank you for holding this hearing and for your efforts with the 
Indian Trust Reform Act of 2005. I am still receiving comments 
from both tribal leaders and tribal members regarding this bill. 
Upon receiving more feedback from the interested parties back 
home, I will share their concerns with the committee. 

It is my hope that all concerned parties can work toward a just 
conclusion with a minimum of harsh rhetoric and a maximum of 
good faith, cooperation and consultation. I want to thank the com- 
mittee staff for consulting with our tribal leaders thus far, as the 
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committee should. My home State of South Dakota is home to a 
significant percentage of individual Indian money account holders 
and trust asset, with 26 percent of Indian money accounts from 
tribes in the Great Plains region, twice the number of individual 
accounts of any other region. 

I look forward to continuing to work with you as we proceed on 
this important issue. Frankly, I have been discouraged over the 
years with the Government’s actions pertaining to the management 
and mismanagement of the tribes and individual trust assets. The 
Government as trustee has failed Indian country. At times, the 
Government has acted in bad faith. 

I understand that this bill was drafted with compromise in mind. 
It is important that efforts continue to go on to reach a reasonable 
consensus. While I believe that this legislation is a good start, I 
urge the committee, as I know you will, to continue to take a hard 
look at some of the pro-tribal provisions that have been omitted. 
Most importantly, however, I hope that we can arrive at a point 
where legislation will include an articulation of trust standards in 
the legislation itself 

Finally, any settlement legislation should balance the obligations 
that the United States owes to the tribes and tribal claimants. We 
have to be mindful that this legislation does not just address the 
settlement of Cobell, but has a significant impact on all tribal con- 
cerns. 

Thank you, Mr. Chairman. 

The Chairman. Thank you very much 

Mr. Cason. 

STATEMENT OF JIM CASON, ASSOCIATE DEPUTY SECRETARY, 

DEPARTMENT OF THE INTERIOR, ACCOMPANIED BY ROSS 

SWIMMER, SPECIAL TRUSTEE FOR AMERICAN INDIANS 

Mr. Cason. Good morning, Mr. Chairman. 

Thank you for the opportunity to come before the committee 
again and discuss the Cobell v. Norton lawsuit. We have discussed 
the lawsuit on several prior occasions. The Department of the Inte- 
rior supports the efforts of Congress as the Indian Trust Settlor to 
clarify our Indian trust duties, responsibilities and expectations. 

We particularly want to thank the chairman and vice chairman 
for their efforts to try to reach a full, fair, and final settlement of 
the issues in this case. This Congress has the opportunity to look 
at this issue anew, examine the facts, and move forward to a clear 
and consistent sense of purpose regarding the Federal Govern- 
ment’s administration of the Indian trust. 

Mr. Chairman, as mentioned before, we have had a significant 
challenge in trying to separate rhetoric from fact involving this 
issue. The case is laced heavily with rhetoric. What we have done 
in the last 3 years is attempt to replace rhetoric with fact with our 
accounting efforts. I would like to synopsize basically what we have 
found. 

On the individual accounting area, the Department of the Inte- 
rior spent approximately $100 million in individual accounting thus 
far. We have done an accounting or compiled the ledgers for the 
name plaintiffs and predecessors in interest. We have looked at 
tens of thousands of judgment and per capita accounts. We have 
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distributed thousands of special deposit accounts. We have done a 
statistical evaluation of thousands of transactions involving land- 
based accounts. 

We have done all of these activities under the auspices of the 
plan provided by the Department of the Interior to Congress and 
the court to conduct the historical accounting. Throughout all of 
these efforts, we have found that there are differences between 
what is on the accounting ledgers within the Department of the In- 
terior and what is in the supporting documentation. The dif- 
ferences tend to be few. They tend to be small. And they tend to 
be on both sides of the ledger. There are instances in which we 
have overpaid Indian account holders and there are instances in 
which we have underpaid Indian account holders. If you take all 
of the transactions and all of the interest that is associated with 
the transactions in total for all of the things that we have exam- 
ined, we have so far overpaid Indian beneficiaries. 

That does not mean that the job is done. It is not. We have been 
concentrating on our first priority, which is to do the accounting for 
the accounts that had current balances as of December 31, 2000. 
We selected that as the priority because we have an ongoing rela- 
tionship with those account holders. These accounts go beyond the 
period in which we were planning to do historical accounting, 
where they had an ongoing responsibility, and under the 1994 act 
we had ongoing requirements for providing periodic statements and 
balancing those accounts. 

So we set that as the priority accounts that we would do first. 
We have found some errors, but they do not amount to anywhere 
near the magnitude of error that has been asserted thus far in this 
case. For example, Mr. Chairman, as we have looked at the ac- 
counts for land-based accounts, which are the most problematic, 
the most expensive to do, the most complicated to do, and the most 
time-consuming to do, thus far in examining all of the thousands 
of transactions that we have looked at, we have a net error of 
about $10,000. We have an overall error of underpayments of about 
$48,000 and about $35,000 of off-setting overpayments. 

So there are some errors, but they tend to be small. They tend 
to be few. I would leave this synopsis with the thought that de- 
pending on the task that we are given as to how far back we ac- 
count and for whom we account, there could be much, much more 
to be done and in that area there is risk and uncertainty. We do 
not know what we will find if we spend hundreds of millions or bil- 
lions of dollars to go do an accounting. We may find results similar 
to what we have found so far, or we may find that there are in fact 
problems. We do not know. The plaintiffs do not know. 

But what we know so far is, after doing tens of thousands of ac- 
counts, we have not found any sign of systemic fraud or systemic 
accounting error in our systems. What I have been told by the ac- 
counting firms through our Office of Historical Trust Accounting is 
that the errors that we have found manifest themselves as normal 
human error, as opposed to the result of any systemic problem with 
our systems. 

If I can move on. Congress created the individual trust. We are 
hopeful that S. 1439 will resolve many of the issues that we have 
spent the last 9 years in court debating. From the Government’s 
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standpoint, we believe that S. 1439 should provide a full, fair, and 
final resolution of the entire case; provide a clear and realistic 
statement of the Government’s historic accounting obligations for 
the trust funds of individuals; resolve the accounting claims of ac- 
count holders and any associated funds for funds mismanagement; 
eliminate inefficient trust management obligations by consolidating 
individual Indians’ lands through a land purchasing program; ad- 
dress any historical land assets mismanagement claims; clarify 
trust accounting and management responsibilities such that they 
are limited by available appropriations so that future claims and 
litigation do not arise as a result of unfunded obligations; and pro- 
vide a clear statement of the government’s historical accounting ob- 
ligations for Indian tribes. 

We recognize that this is a daunting task, but I can assure you 
it is no more daunting than the prospect of facing many more years 
in court trying to find the answers to these issues. 

Mr. Chairman, I would like to close with a comment in support 
of our people at the Department of the Interior. We want to be sure 
that the public record reflects the fact of their extraordinary service 
to their country. Many of our employees past and present have 
faced rough sledding in the Cobell case and have been unfairly ma- 
ligned. 

Department of the Interior employees working on the issues in- 
volved in the Cobell case, like other employees of the department, 
are here to serve the American public. They work hard and in good 
faith to implement the laws that you enact and protect the legal 
rights of Native Americans. We ask that our employees be treated 
with the dignity and respect they have earned and deserve, as we 
all work our way together through the difficult legal issues in- 
volved in the Cobell case. 

The department is encouraged by the Senate’s leadership on this 
issue. We look forward to resolving this case so that the depart- 
ment and beneficiaries can move forward on a positive agenda for 
Indian country. 

Thank you for the opportunity to appear. We would be happy to 
answer any questions at this time. 

[Prepared statement of Mr. Cason appears in appendix.] 

The Chairman. Mr. Swimmer, do you have any additional com- 
ments? 

Mr. Swimmer. Mr. Chairman, I do not have specifically on the 
bill, but I would like to bring to the attention of the committee 
some of the reform items which have been a sideline to the Cobell 
matter in the court, in requesting that the trust be reformed. After 
the 2002 consultations that we had with the tribal leaders and the 
tribal leader task force, several things came out of that that I felt 
were very important. After becoming the Special Trustee, we 
moved forward on this agenda of reform. I would like to just let you 
know a few of the things that have happened. 

One of the most distressing things has been, I guess in the rhet- 
oric both in the case and previous to our tenure there and that is 
that there seems to be a wholesale lack of records in Indian coun- 
try that can establish for fact what happened in individual Indian 
accounts. I think at one time this was true, but it was true not be- 
cause records were not available. It is because they could not be 
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brought together. They were located in literally hundreds of dif- 
ferent locations, Federal record centers from Fort Worth to Wash- 
ington; tribes; BIA offices; and other places. 

One of the things that has happened is the creation of a records 
repository in Lenexa, KS. It is a state-of-the-art, actually the most 
modern records center of any in the Federal Government, as well 
as elsewhere. Currently, that record center is housing over 100,000 
boxes of records that have been collected and approximately 250- 
plus million pages of records. Most of these deal with the financial 
accounting or management of Indian lands over the years. 

These have also been indexed and stored, and they are there in 
perpetuity. As we are able to collect additional records, they go into 
this repository. This has been no small effort. Approximately $20 
million a year has been dedicated to this effort for the last few 
years to bring these records together. 

Since the 1994 act, beginning in the late 1990’s, the trust fund 
has been audited annually by outside auditors, both the tribal and 
the individual trust fund. In addition to that, as provided in the 
act, quarterly statements of account have been sent to beneficiaries 
who are entitled to receive the statements on any funds that might 
be there. I might add, the quarterly statements are sent out for 
those who have more than $1 in their account. The 1994 act pro- 
vides that those with less than $1 in their account receive annual 
statements, and those too are sent. 

We have just completed the conversion of legacy systems into 
what we call pilot agencies at Anadarko and Concho. These legacy 
systems change from 30- to 40-year-old computer systems for the 
title, work that is done by the Bureau of Indian Affairs to the ac- 
counting work that is done by the Special Trustee’s office, and 
tracking the leasing and the use of land. The conversion of these 
legacy systems and the data in these legacy systems enable us to 
fulfill the requirements of the 1994 act, identifying source, type and 
status of funds for each individual Indian account holder. 

We have recently implemented at those two locations a lockbox 
system. This has been particularly troubling in Indian country. It 
is to collect the money that is owed. It is not unusual, has not been 
in the past, for a lessee to come in and give money to the Bureau 
of Indian Affairs and have it sit on someone’s desk for a few days, 
maybe weeks. This lockbox system allows us to collect directly from 
the lessee, deposit the money immediately, be^n generating inter- 
est on those funds, and place it in the appropriate account to avoid 
the special deposit account problem that we have now. 

One innovative thing, I think, that has been very helpful in In- 
dian country just in the last 4 months, is a call center operation 
that was set up to receive calls from beneficiaries to help them 
identify answers to problems that they might have with their ac- 
counts or anything dealing with the trust issue. So far, we have 
fielded over 33,000 calls from beneficiaries at this call center with 
an 800 number. Over 90 percent, I think about 94 percent of the 
calls are able to be resolved at the time of the call, which is also 
important to avoid having to continually call back and try to find 
someone to provide an answer. 

For the first time in the history of the Indian trust, we now have 
trained trust administrators and trust officers located in the field. 
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These are people who have come both from the private sector of 
trust, fiduciary trust, working in trust companies, building trust 
companies, to people in the Bureau of Indian Affairs who have 
been trained in the fiduciary trust, and then cross-trained with the 
Indian trust and those coming from the private trust and vice 
versa. 

Seven years ago, there was one person in the Department of the 
Interior that had private sector trust experience, and that is my 
Deputy Special Trustee Donna Erwin. Since that time, we now 
have over 60 people trained similarly in the trust world of fiduciary 
trust administering accounts and business on behalf of our trust 
beneficiaries. The total focus of the reform effort has been to, for 
the beneficiary him- or herself to provide the services that have in 
fact been lacking in the past. 

So I bring these items to your attention to let you know that 
there is another side to Cobell, and that has been in the reform, 
and we have not been waiting on things to happen, but moving for- 
ward with the support of the Congress and the appropriations, and 
the support of the Secretary particularly, and people like Mr. 
Cason. So we bring that to the attention of the Congress and thank 
you very much also for the efforts on the introduction of the pro- 
posed legislation. 

The Chairman. Thank you very much. 

Mr. Cason, what percentage of the total land-based accounts 
have you examined, roughly? 

Mr. Cason. The part that we have been looking at, Mr. Chair- 
man, is the electronic-era accounts, 1985 to 2000. Our estimate is 
that they represent about 70 percent of the accounts that we intend 
to look at under our plan. 

The Chairman. What is the percentage of the total accounts? 

Mr. Cason. Total accounts since 1887? We do not know. No one 
knows. As far as I know, there is no list ever compiled of all the 
accounts over the last 118 years. No one knows. 

The Chairman. How much money have you spent on examining 
land-based accounts? 

Mr. Cason. I do not have a specific figure. Overall, we have 
spent about $100 million looking at individual accounts, broken 
into the efforts that I mentioned earlier 

The Chairman. Would you provide that for the record for us? 

Mr. Cason. Yes. 

The Chairman. How much money do you think it will cost to 
complete the land-based accounts? 

Mr. Cason. The estimate that we have in our plan that we sub- 
mitted to Congress for the accounting that we intended to do was 
$335 million. The cost of the accounting looks like it may be a little 
bit more than that, but we have not revised it, pending discussions 
about how we resolve our accounting duties and obligations. 

The Chairman. Mr. Swimmer, I think it was the 108th Congress, 
we called for two mediators to work to tp^ to solve this. Do you re- 
member that? Two highly qualified individuals? What happened? 

Mr. Swimmer. I think what happened is that any mediation 
needs to work toward a middle point and you eventually get the 
two parties together. The information that has been generated thus 
far is that there could be millions of dollars in discrepancies in the 
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Indian trust funds over 100 years. It is not evident that there was, 
as Mr. Cason said, wholesale fraud at the bureau level. Money 
came in, money went out, and that was the basis of the accounting 
that was ordered. Money came in and money went out. It was not 
for estimating what should have come in. If I leased my minerals 
for X dollars and I think I should have gotten X plus one, the point 
is, X went into your account. 

The plaintiffs, on the other hand, have set a number based on 
$13 billion that we generally both agree came into the trust. Their 
position is none of it went out. It never got paid. If you add interest 
to that over those periods of time, you come up with $170-plus bil- 
lion. When you start at $170-plus billion and what could be mil- 
lions that could be assessed, and you are trying to reach a middle 
point, I really believe that the mediators were unable to bring that 
together, to bring the two parties closer together than that. 

The Chairman. Do you have an idea as to what a lump-sum pay- 
ment would be, Mr. Cason, under our proposal? 

Mr. Cason. No, Mr. Chairman; it would depend on the assump- 
tions that you make. If we use the facts that we have found so far 
in the accounting process, the number would be very, very low. If 
you looked at the assumptions that Ross just talked about, the 
number would be very, very high. We do not think that the facts 
that we have thus far would support a very high number, but there 
is uncertainty and risk associated with, as you mentioned, Mr. 
Chairman, in your opening statement, that as we go further back, 
depending on the size of the job and how we frame the job, what 
exactly has to get done while we look at it. There is risk and uncer- 
tainty in a 100-years worth of activity, if that is what we have to 
look at. 

The Chairman. Finally, suppose that Senator Dorgan’s and my 
proposal gains no traction and there is just opposition to it from 
all sides, so we move on to other issues. As mentioned, we have a 
number of other issues. It seems to me there is a great deal of un- 
certainty in the courts given the record of the District Court judge 
making certain decisions and then that being overturned by an ap- 
pellate court. 

Then it seems to me that understandably people who are in- 
volved in litigation may want to carry it all the way to the U.S. 
Supreme Court, since there seems to be divisions of opinion at the 
lower court levels. Is that a logical sequence of events here? 

Mr. Cason. Mr. Chairman, in my opinion, if we are not success- 
ful with this effort it will be a great opportunity lost. We have been 
in court for 9 years. I do not think we are any closer to a resolution 
now after 9 years than we were when we started. I think you are 
right that there are several rounds of up and down through the 
District Court, Court of Appeals, and eventually the U.S. Supreme 
Court if we have to go down that pathway. At this point, the time 
and effort spent going down that pathway does not look very pro- 
ductive if there is another alternative, which I am hopeful this bill 
will provide us 

The Chairman. Ross. 

Mr. Swimmer. I would agree with Mr. Cason. I would say that 
based on the expenditures to date for the litigation, which exceed 
$100 million, we are looking at another $400 million to $500 mil- 
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lion just in litigation expenses. So I think there is obviously some 
room for some value to he put on this in the legislation. 

The Chairman. Senator Dorgan. 

Senator Dorgan. Mr. Cason, to the extent that you know, what 
is the size of the class in the Cobell v. Norton case? Some say 
200,000; some say 500,000 individuals. What is your sense of that? 

Mr. Cason. At this point, it is undefined. What we have from the 
court is a generic reference to current and former IIM account 
holders, but we have not had any more specific definition of that. 
There are some parameters, a time frame. The numbers would 
change if you say a statute of limitations would apply which the 
District Court does not say applies, or if you say, well, I want to 
take accounts from the 1970’s or 1950’s or 1930’s. Some people be- 
lieve that the operative date would be 1938 when the Court of Ap- 
peals referred to that date and it is also in the 1994 act, and the 
District Court judge says 1887. At this point, we do not have any 
clear definition as to who would be covered and who would not be 
covered. 

Senator Dorgan. Mr. Cason, you told me once about a particular 
parcel of land. You were trying to make a point about fractionated 
ownership, a particular parcel of land, I think maybe it was 2,000 
acres at the Wahpeton-Sisseton Tribe. Can you recount that for 
me? 

Mr. Cason. I have had several examples, in particular I have one 
tract of land that has been pointed out to me by our staff that the 
smallest individual interest is one-ten-billionth of an interest. If 
you take a typical allotment, most of them are 40 acres or 80 acres 
or 160 acres. It amounts to a very, very tiny, small amount of undi- 
vided interest in a property. 

The point that I was making with you is that as a result of frac- 
tionation, we have huge complications in running this trust. In- 
stead of the 100,000 allotments that we have, we have 2.5 million 
to 4 million ownership interests, depending on what you count, 
that we have to keep track of 

In doing all the land title work for all of those things and the 
implications for leasing and the implications for probate, puts us 
in a position that the way the trust is currently framed for individ- 
ual allotees, we end up wasting a lot of money because we have to 
administrative processing on interest of very low value or no value. 

Senator Dorgan. Interest payments of 0.1 cent or 0.4 cents. 

Mr. Cason. Yes. 

Senator Dorgan. I think you described to me a piece of land that 
produced, was it $2,000 worth of revenue and cost $42,000 for the 
yearly accounting to keep track of the fractionated ownership. 

Mr. Cason. Yes. 

Senator Dorgan. The only reason I make that point is to de- 
scribe I assume how difficult historical accounting is and how time- 
consuming and how much money it is going to take. 

Mr. Swimmer, you said that if this continues through the courts 
to its conclusion, you think upward of $500 million of additional 
legal fees? 

Mr. Swimmer. Accounting and legal. 

Senator Dorgan. Accounting and legal fees. 
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Mr. Swimmer. Accounting and legal, and most of that, well, that 
is what the money is going for now is to do the historical account- 
ing and to perform the various orders of the court, as well as to 
pay the attorneys, both sides, for the effort that they are putting 
into the case. 

Senator Dorgan. But that would not reflect the cost of the larger 
historical accounting, if you were to be required, as the court seems 
to suggest, and go through the entire historical accounting effort, 
I assume that the costs are much, much higher. 

Mr. Swimmer. It could be. We have estimated I believe as high 
as in excess of $10 billion if you were do a transaction by 
tranaction analysis since 1887 of every single account holder. If you 
took the 2,000 owners of the 160-acre tract, every time that is 
leased you have 2,000 transactions because each owner has to have 
an account set up, whatever the money, if it less than one penny, 
it is rounded up to one penny and goes into the account, and then 
when that person passes on, we have to do a probate for that par- 
ticular person, even though it is one-ten-billionth. 

So there are structural reforms that need to be done with the 
trust, and certainly the effort at fractionation interests that you all 
have worked on before I think will be helpful in the future. It has 
been helpful in the past. 

Senator Dorgan. One final point. Mr. Cason, you indicated that 
in some of the accounting efforts that you have made that the re- 
sults show little if any error. And yet, most of us have read of just 
devastating anecdotal accounts of not just errors, but fraud, manip- 
ulation in various parts of the country over many years. How does 
that square with your assessment that you take some accounts and 
take a look at it and you find very little error? 

Mr. Cason. It doesn’t. In terms of separating the rhetoric from 
fact, we have not found that in the accounting that we have done. 
I think it is also fair to say that we have not looked at all accounts 
everywhere. We started with a priority of doing the accounts that 
are relatively new that had balances. Maybe there is something dif- 
ferent about those than the ones in the past. 

Where we are potentially different in how the two sides refer to 
this is I take the position that until I have actually done the ac- 
counting and have some indicator one way or the other as to what 
the actual facts are, I do not project one way or the other what I 
would find. Based on the areas that we have actually looked and 
found the facts, what we have found is a few errors, and they are 
small and they are both sides of the ledger, where we have over- 
paid the Indian account holder, underpaid the Indian account hold- 
er, and that when you net it out it is very close to zero relatively. 

So it suggests that we have not found any systemic fraud. We 
have not found any systemic accounting errors in our systems. As 
Ross said, we do balance our accounts daily now. So for that period 
of 1985 to 2000 that we are looking at principally, we have not 
found material problems. It is possible before that that there may 
be problems. 

Senator Dorgan. Then I think I understand the basis for your 
comment. The fact is, this goes back a long, long way with unscru- 
pulous land agents and a whole series of fascinating and in some 
ways devastating stories. I think I understand why you say little 
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error if you are just talking about a few accounts in a relatively 
short recent timeframe. 

Mr. Chairman, as I indicated to you, we have a series of five 
votes, the first of which will start in just 1 moment. When that 
first vote starts, I will run over and cast my vote and come back 
so we can continue the hearing. I think the third, fourth, and fifth 
votes will be 10-minute votes, but we will have to see how that 
goes. I just wanted to mention that when the buzzer rings for the 
first vote, I will leave and then come back so we can retain the 
hearing as scheduled. 

The Chairman. Thank you very much. 

Senator Johnson. 

Senator Johnson. Yes, Mr. Cason; I wonder if you and the De- 
partment of the Interior would address this specific bill, S. 1439. 
Have you taken a position on this legislation? And would you share 
any further elaboration or critique of the bill? 

Mr. Cason. The Administration has not provided a statement of 
Administration position on the bill yet. As you know. Senator, we 
just got it last Thursday. We have looked at the bill and given the 
nature of the Cobell litigation, there are lots of people in the Ad- 
ministration who are interested in this legislation and the prospect 
for resolving the issues. 

I would say generally for all the people that I have talked to 
within the Administration, people have been positive about the ef- 
fort, hopeful about the leadership being shown by this committee 
to try and address the issue. There are a few issues which we 
would like to discuss further with the committee in further delib- 
erations of the bill, but overall we have been positive. 

Senator Johnson. Thank you 

No further questions. 

The Chairman. Thank you very much. 

Thank you for appearing today. It is good to see you again. 

Mr. Cason. Nice to see you, Mr. Chairman. 

The Chairman. Thank you. 

Our next panel is Tex Hall, who is the president of the National 
Congress of American Indians; Chief James Gray, who is the presi- 
dent of the Inter-Tribal Monitoring Association and cochairman of 
the Trust Reform and Cobell Settlement Work Group; Ernest L. 
Stensgar, who is the president of the Affiliated Tribes of Northwest 
Indians of Portland, OR; James T. Martin, the executive director 
of the United South and Eastern Tribes of Nashville, TN; and 
Elouise P. Cobell, the Blackfeet Reservation Development Fund of 
Browning, MT. 

We will begin with you. Chief Gray. 

STATEMENT OF JIM GRAY, CHAIRMAN, BOARD OF DIRECTORS, 
INTER-TRIBAL MONITORING ASSOCIATION 

Mr. Gray. Mr. Chairman, Mr. Vice Chairman, and members of 
the committee, I am here in my capacity as chairman of the Inter- 
Tribal Monitoring Association, and as cochairman of the Trust Re- 
form and Cobell Settlement Work Group. I also serve as principal 
chief of the Osage Nation. 

The Nation will provide its own separate written testimony about 
S. 1439 in light of our unique hybrid situation. 
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The Chairman. Without objection, all written statements will be 
made part of the record. 

Mr. Gray. Thank you. 

Those of you have worked to establish the principles for resolving 
Cobell, reforming the broken Federal trust system, have strongly 
held convictions about solutions to this decades-old problem. We 
may come from different regions of the country, have varying trust 
resources and have different stories to tell about the harm we have 
suffered, but we all share the same critical and overriding objec- 
tive: a meaningful settlement of the Cobell litigation that helps to 
both undo the damage done and ensure that it does not happen 
again. 

There is no doubt in my mind, Mr. Chairman and Mr. Vice 
Chairman, that we share the objective of justice for the past and 
certainty for the future. There can be no question that this bill rep- 
resents the first and perhaps the only opportunity we will have to 
settle this case through discussions with the U.S. Congress, the en- 
tity that established the trust and which has preliminary, but not 
unlimited authority to establish the terms of the trust. 

As tribal leaders, we have the responsibility to make the most of 
this extraordinary opportunity. This bill represents the committee’s 
commitment to this objective as well. We must be successful in this 
effort, for if we are not, the growing rift between Indian tribes and 
the United States will become an entrenched gulf 

Consequently, I would like to note at the outset that one of the 
most positive aspects of this significant legislation is the simple 
fact that it has been introduced and by whom. I, for one, view the 
chairman’s and vice chairman’s commitment to this effort as evi- 
denced by the introduction of S. 1439 to be a very positive step and 
pledge to work with you in a frank, pragmatic and reasonable man- 
ner to make this the best legislation it can be. 

You have both demonstrated true political courage and leader- 
ship in crafting a bill to address this bitterly controversial issue, 
and you deserve thanks and appreciation from all of us for this 
bold step. 

As to the bill you have introduced, I want to underscore in my 
testimony today the key element that we believe is right, and then 
close with a few thoughts of where we can go to improve the bill. 
Let me begin with the things that we believe are right in S. 1439. 

First, in your bill the funds for settlement do not come from pro- 
grammatic funding of other Federal activities. This is a very impor- 
tant element of the bill that is absolutely correct. Unquestionably, 
funds to settle the injustice against individual Indian money ac- 
count holders cannot come from Indian programs. We believe the 
explicit reference in S. 1439 to the judgement fund sends a clear 
message that there is no legitimate argument that the cost of this 
settlement should be charged or borne by any distinct part of the 
Federal Government or Federal beneficiary. 

Second, S. 1439 takes clear and affirmative steps toward reduc- 
ing and eliminating several of the primary causes of the mis- 
management mess. In particular, the bill addresses two causes: 
The fractionated ownership of allotted lands and the absence of 
clear executive responsibility for Federal trust activities. 
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The fractionation component of the bill demonstrates your com- 
mitment to a comprehensive effort to put this sad history and allot- 
ment policy and its nefarious consequences behind us. The creation 
of an Under Secretary position should result in the coordination of 
Federal policies throughout the Department of the Interior through 
the focus of the Federal Government’s trust obligation. The recogni- 
tion of this trust responsibility underscores the legitimacy of every 
interaction between the Federal Government and Indian tribes and 
their members. These and other provisions demonstrate that this 
bill is concerned with both settling the past and taking steps to fix 
the future. 

Third, the bill recognizes that a fair settlement for hundreds of 
thousands of individuals who have suffered for years or decades 
will need to be resolved with a payment involving billions of dol- 
lars. With a class of claimants that includes hundreds of thousands 
of individuals, a settlement of even hundreds of millions of dollars 
would amount to nothing more than a token payment for each indi- 
vidual. Your bill recognizes that such a token payment will be a 
constitutionally questionable act of confiscation, not the legitimate 
act of a trustee. 

Even if such a patently inadequate payment might be permis- 
sible, it would neither be fair or adequate to bring the crisis to an 
immediate resolution we must strive to achieve. 

There are a number of tribal leaders like myself who look for- 
ward to developing a legislative proposal that we can recommend 
to Indian country. As you have heard from others today, we are not 
yet at that point. But both the sponsor statements upon introduc- 
tion clearly demonstrated that neither the chairman or vice chair- 
man assume that this bill was intended to be anything more than 
a starting point. 

I look forward to our dialog. In this dialog, we must face each 
tough issue together. There will be likely to be many, and resolve 
them pragmatically, but also in a manner mindful of the terrible 
injustice we are all committed to rectify. Ultimately, we must suc- 
ceed. No amount of effort or accomplishment in any other area in 
this committee’s jurisdiction will make up for the cost of not 
achieving a settlement. 

So where do we go from here? First, we must begin with a dialog 
with the sponsors and their staff to develop an understanding of 
whether certain provision of S. 1439 constitute mere place holders, 
necessary components of settlement legislation, or concessions to 
the legislative environment. For example, there is a great deal of 
mistrust of both the Departments of the Interior and Treasury 
within Indian country. Allowing either department to exercise the 
scope of discretion that would permitted under the current ver- 
sion of the bill could allow the very individuals who are the most 
antagonistic to the objectives of this process to control most or 
nearly all of the elements of the distribution of a settlement fund. 

There may come a day when there is enough trust in Indian 
country to structure the settlement in this fashion, but we are not 
at that point today. In fact, we are far from it. If there are reasons 
why a judicially managed distribution is presently perceived as ei- 
ther unworkable or unacceptable, we need an open dialogue to ana- 
lyze and address those concerns. 
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Similarly, we must develop together a model to determine how 
much to compensate the victims of this injustice. We greatly appre- 
ciate the sponsors’ recognition that a settlement must be measured 
in the billions. We must now work on how to develop a rationale 
for a more specific number. In this process, we must bear in mind 
that an insurmountable burden of accuracy measuring the precise 
amount of compensation is due completely to the Federal Govern- 
ment’s mismanagement of its own records. 

In light of this, we believe that it may be worthwhile to work 
with committee staff to develop some models for calculating a fair 
and equitable settlement figure. One proposed model would cal- 
culate a compensation amount using an inputted error rate times 
account activity. Adjusted for interest and inflation, this idea has 
some genuine merit and together we should explore its viability. 

There are a number of other issues that concern ITMA members, 
which includes allotees. We will provide you with more detailed 
comments as to these in the near future. We have a meeting in 
Denver that is scheduled this week to address this area specifi- 
cally. There is a great deal more to say and discuss. Some of these 
discussions will probably be somewhat heated, but we must re- 
member that we are all working in good faith and to a common 
end. We represent a lot of people who have a lot of stake in this 
issue, but when tribal leaders get home, no one wants to know 
whether we won any arguments. They want to know if they will 
be compensated in their lifetimes for acknowledged injustices, 
whether their parents will get justice before they die. 

To the chairman and vice chairman, I thank you for giving them 
some hope that this will be the case. 

Thank you and I would be happy to answer any questions. 

The Chairman. Thank you. 

Tex Hall, welcome back. 

STATEMENT OF TEX HALL, PRESIDENT, NATIONAL CONGRESS 
OF AMERICAN INDIANS 

Mr. Hall. Thank you. Chairman McCain, and good morning Sen- 
ator Johnson and Vice Chairman Dorgan, and members of the com- 
mittee. 

I want to thank you for holding this hearing. Chairman McCain, 
on this most critical issue in all of Indian country today. I want to 
thank the vice chairman and members of the committee for their 
support and leadership on this issue. 

I am honored to appear before the committee today to testify on 
the Indian Trust Reform Act of 2005. I want to start by expressing 
my appreciation to the committee on behalf of the 250 member 
tribes of the National Congress of American Indians, for your com- 
mitment to Indian country and to the people of American Indians, 
and to bedrock the principles of trust which underlie the entire re- 
lationship between our sovereign Indian nations and the Federal 
Government. 

NCAI strongly shares the view of the committee that it is time 
for Congress to establish a fair and equitable process for settling 
the Cobell lawsuit. We cannot wait any longer. We also stand with 
the Cobell plaintiffs in seeking a full and fair adjustment of the in- 
dividual Indian money trust accounts. I want to point out that as 
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tribal leaders that are seated in the audience today, we also have 
the responsibility to fight for the welfare of our individual tribal 
members who are for the most part IIM account holders. We are 
accountable to them as elected tribal leaders. 

For that reason, as NCAI president and as a tribal chairman, I 
have invested months and directly used my authority to help build 
a national tribal initiative to resolve the Cobell case and reform the 
trust management system. This process resulted in the develop- 
ment of 50 trust principles that represent the views of Indian coun- 
try and I would like have them submitted in the record, Mr. Chair- 
man. 

The Chairman. Without objection. 

Mr. Hall. Thank you very much. 

[Referenced document appears in appendix.] 

Mr. Hall. I understand this process and response to the chal- 
lenge of the committee to unite Indian country behind a bill that 
is both fair and comprehensive. Let me say without reservation 
that I remain committed to that process. I whole heartedly agree 
with you, Mr. Chairman and Mr. Vice Chairman, that the bill as 
introduced is a starting point and a solid starting point for resolv- 
ing the trust. 

But make no mistake, the bill needs to go further. There are 
major changes that need to be made in order to convince all of In- 
dian country to rally behind the bill. I know that the committee is 
committed to working with Indian country and I am positive that 
together we can agree on the right changes to the bill. As we do 
so, I can guarantee you that I will be working day and night to 
help unite Indian country behind this bill. 

On trust standards, the lack of trust standards, independence 
and enforceability are the most conspicuous omissions from the 50 
principles we submitted. NCAI believes that standards and ac- 
countability are the cornerstone tenets of meaningful trust reform. 
There simply must be an independent body with true oversight au- 
thority, explicit trust standards, and a cause of action in Federal 
courts for a breach of those standards. 

The very absence of those provisions is why we have the Cobell 
lawsuit and all of the tribal trust lawsuits. Decades of trust reform 
efforts have borne little, if any, fruit. Why? Because the Depart- 
ment of the Interior believes its job is to ensure that the United 
States is never held liable for its failure to properly administer 
trust assets. For this reason, DOI has always opposed the stand- 
ards in trust reform. 

On the settlement in title I in our 50 trust principles, we set 
forth the rationale we use to justify a sum of $27.5 billion. We un- 
derstand that you, Mr. Chairman, believe that the settlement 
should be in the billions of dollars, as mentioned in the bill, but 
the bill before us does not specify a specific dollar amount. In order 
for us as tribal leaders to convince Indian country and our mem- 
bers that whatever figure is settled on is fair, we need to be armed 
with a dollar amount and a credible rationale that we can explain 
to our tribal members. 

Without that, we will be hamstrung in our efforts. I believe that 
the $14 billion needed for historical accounting is a starting point. 
That fact that the lump sum would come from the judgement fund 
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so would no come at the expense of any other Indian programs or 
an account is an example we could use to rally Indian country. 

Under title II, the Indian Trust Asset Management and Policy 
Review Commission, the NCAI believes that this provision has the 
power to make a significant contribution to the ways our trust ac- 
counts are managed. We suggest that Congress should make all of 
the appointments, rather than leave a significant number up to the 
executive branch. Indian country is united that a commission must 
have teeth and a power to independently investigate the Depart- 
ment of the Interior. 

In regards to title III, NCAI strongly applauds the creation of the 
Indian Trust Asset Management Project. As the tribal chairman of 
my own reservation in the Great Plains, I support the creation of 
an area-wide demonstration project. I can assure you there will be 
a flood of tribes that will want to participate in this project and 
free them from the shackles of the governmental structure of the 
Office of Special Trustee. 

NCAI recognizes that this provision is an affirmation of tribal 
self-determination and sovereignty. Nevertheless, even for the 
tribes participating in this project, the bill does not go far enough. 
Not only should more tribes be allowed to participate, but tribes 
should be given the opportunity to establish clear trust standards. 

Furthermore, tribes should be able to immediately resolve dis- 
putes through the courts or a third party mediator such as the Fed- 
eral Mediation and Conciliation Service, rather than have to ex- 
haust departmental appeals. 

In regards to title IV, the fractionation, NCAI strongly supports 
the new incentives for voluntary sales of fractionated interests by 
allowing the secretary to offer more than fair market value. On the 
other hand, the bill has a provision for highly fractionated lands of 
more than 200 owners where if the secretary follows certain proce- 
dures, including notice by certified mail, the offer would be deemed 
accepted unless it is affirmatively rejected by the owner. NCAI un- 
derstands the rationale behind this provision, but it seems grossly 
unfair to the landowners. 

Mr. Chairman, as you know, there are 50,000 addresses that are 
unknown today in the system. One possibility is to work with the 
tribes’ enrollment offices in order to establish a direct communica- 
tion with the IIM holders because the tribal enrollment office has 
every account member’s enrollment number and address. NCAI 
strongly agrees that any payments Indians received under a land 
repurchase program should not be subject to State or Federal in- 
come tax, and should not affect their eligibility for Social Security 
and welfare. 

Under title V, the restructuring of the BIA and Office of Special 
Trustee, the new Office of the Under Secretary meets a number of 
the goals in our trust principles, including the elimination of the 
Office of Special Trustee. The creation of this position addresses a 
major issue that has been raised in every significant study of trust 
management at Interior: The lack of clear lines of authority within 
the department. 

NCAI believes the bill should go further. Nearly every agency in 
the Department of the Interior, not just MMS or BLM or USGS, 
has some significant trust responsibilities. At this time, there is no 
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single executive within the secretary’s office who is permanently re- 
sponsible for coordinating trust reform efforts across all of the rel- 
evant agencies. This absence has particularly hurt the progress of 
those issues that cut across agencies such as the development of a 
system architecture that integrates trust fund accountings with the 
land and asset management systems of the BIA, BLM and MMS, 
and as required by the 1994 act. 

Furthermore, the BIA has never been provided with an adequate 
level of resources, staffing and budgeting to fulfill its trust respon- 
sibilities to Indian country. This has been a chronic neglect and 
this understaffing and underfunding has contributed to the dys- 
functional management and financial systems at all levels of the 
BIA. 

NCAI also believes that an independent entity, perhaps the 
GAO, should have the job of reviewing the Federal budget for trust 
management and provide an assessment to Congress of its ade- 
quacy. I believe this role may be more important than ever today 
as the Administration moves to assess Federal budgets under the 
PART, the program assessment rating tool. 

Under title V, the audit of Indian trust funds, this section would 
require the Secretary of the Interior to prepare financial state- 
ments for individual Indians, tribal and other Indian trust accounts 
and prepare an internal control report. The section would also di- 
rect the Comptroller General of the United States to hire an inde- 
pendent auditor to conduct an audit of the secretary’s financial 
statements and report on the secretary’s internal controls. This 
title appears to meet the goals of our trust principles and I believe 
that the details of the audit procedures can be redefined and im- 
proved after more discussion with tribal leadership. 

So in conclusion, Mr. Chairman, on behalf of NCAI I would like 
to thank the members of the committee for all of their hard work 
and their staffs and the time they have put into this bill and the 
entire trust reform effort. For the most part, I also want to recog- 
nize Chief Jim Gray here as cochairman of the National Indian 
Working Group. Together with NCAI and ITMA and all the other 
tribal leaders that are here, and our membership of the 250 tribes 
of NCAI, and the 50 tribes of ITMA, comprising 300 Indian tribes, 
we will continue our Work Group to reach out to all tribes and all 
national and regional tribal organizations for as long as it takes. 

This bill is a good starting point. It is a solid starting point, but 
it needs to go further. We need resolution. We need to come to- 
gether. We need to stay united, and I will continue as president of 
NCAI to call on and to work with Indian country and the commit- 
tee here to come up with a bill that we can all support to provide 
a meaningful settlement for our elders, especially for our elders 
who have died in poverty without receiving justice. It is time jus- 
tice comes to Indian people. They have waited too long. 

So thank you, Mr. Chairman, for your continuing support on this. 
We appreciate it. 

Senator Dorgan [assuming chair]. Chairman Hall, thank you 
very much, and Chief Gray, thank you as well. I know the two of 
you have worked and spent a lot of time, travel, effort and this 
committee appreciates that very much. 
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Next, we will hear from Elouise Cobell. Ms. Cobell, you may pro- 
ceed. 

Let me also just mention the Chairman has gone to cast a vote 
on the first vote and will return right after the second vote has 
started, and he will have cast a vote on that. 

You may proceed. 

STATEMENT OF ELOUISE P. COBELL, BLACKFEET 
RESERVATION DEVELOPMENT FUND 

Ms. Cobell. Good morning. Vice Chairman Dorgan and members 
of the committee. Mr. McCain, I will tell him good morning when 
he returns. 

I would like to thank you for inviting me here today to provide 
testimony to the committee on the possible legislative resolution of 
our 9 year old lawsuit. Although we have our strong disagreements 
with your initial proposal as an appropriate way to resolve the case 
in a fair manner, we are all united in our end goal to achieve an 
equitable resolution to this century-old stain on this great Nation’s 
honor. 

I am here today on behalf of myself and the more than 500,000 
individual Indian trust beneficiaries represented in the lawsuit we 
filed in the Federal court. Cobell v. Norton. I would also like to ex- 
plain to you that the Blackfeet pray at the Baker massacre on a 
yearly basis and we pray that the Federal Government will never 
treat us like they treated us then. 

I also pray on a daily basis going to work on the Blackfeet Res- 
ervation at Ghost Ridge where 500 Blackfeet died of starvation be- 
cause the Indian agent withheld rations. 

So I apologize to you if I hurt the committee’s feelings when I 
explained what I felt about S. 1439, but that is the only way that 
I could express myself because I have to tell you that has been a 
very difficult task in making the U.S. Government accountable for 
individual Indian beneficiaries. I did not want to be in a 9-year 
lawsuit. I think this could have been over very quickly if the U.S. 
Government would admit that they could not give an accounting to 
individual Indian beneficiaries. 

We are in the 10th year of this litigation and more than 1 cen- 
tury of mismanagement of individual Indian trusts has already 
passed. Justice has been delayed for individual trust beneficiaries. 
Every individual trust beneficiary I have spoken with has told me 
that they want a fair resolution even if it takes longer. They do not 
want to be sacrificed at the altar of a political expediency as they 
have so many times before. 

Since 1887, members of the class have been subjected to injustice 
after injustice. Report after report for generations after generations 
have cited the rampant mismanagement and the malfeasant ad- 
ministration of the Individual Indian Trust. As you know, a con- 
gressional report from 1915 spoke about the scandals in terms of 
fraud, corruption and institutional incompetence almost beyond the 
possibility of comprehension. 

A 1989 investigative report by this committee found similar 
fraud and corruption. The misplaced trust report from the House 
Committee on Government Oversight made similar findings of mal- 
feasance. The Court of Appeals described the disastrous historic 
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and continuing management of individual Indian property as mal- 
feasance, and in 2001 held the continuing delay was unconscion- 
ahle. 

The Federal District Court Judge Royce Lamberth, who has pre- 
sided over this case for nearly a decade, appropriately described 
the utter failure to reform the Interior Department and continued 
abuse of Indian beneficiaries in this way: 

The entire record in this case tells the dreary story of Interior’s degenerate tenure 
as trustee delegate for the Indian trust, a story shot-through with bureaucratic 
blunders, flubs, goofs and foul-ups, and peppered with scandal, deception, dirty 
tricks and outright villainy, the end of which is nowhere in sight. 

By setting up the trust, the Government promised to abide by 
common trust laws. It has failed even the most simple of these 
trustee duties. The Government still cannot say how much money 
is in each beneficiary’s account. Imagine the outrage if suddenly a 
major United States financial institution were to announce that it 
had no idea how much money was in each depositor’s account. 
Imagine the congressional hearings, the class action lawsuits that 
would be filed as a result. 

Yet, that is exactly what has happened here. The courts have 
held that the Government is in breach of its trust duties. They 
have held that interest and imputed yields are owed beneficiaries 
as a class. They have held that the duty to account preexisted the 
1994 Trust Fund Reform Act and that the Government has a duty 
to account for all funds. Time after time on major issue after major 
issue, the courts have made it clear that the law and the facts are 
on our side. 

I should point out that there are some aspects of the proposed 
legislation that are positive. First, this hearing itself is a construc- 
tive step forward to educate Congress and the American people. 
Additionally, the inclusion of a provision that calls for the settle- 
ment amount to come from the claims judgment fund to ensure vic- 
tims are not punished also is an important positive component, as 
is recognition that the settlement amount is in billions. 

To be honest, I was deeply disappointed when I read S. 1439. It 
falls so short of being a good starting point to resolving the Cobell 
case in an equitable manner. This bill in present form is drastically 
in favor of the Government malfeasors position. It is not faithful 
to the two important sources that offer considerable guidance to 
any legislative resolution effort, the 50 principles for settlement 
that Chief Gray and Tex Hall talked about, and the numerous deci- 
sions rendered by the court in Cobell itself 

We need your support to stand up for the many individual Indian 
beneficiaries who are relying on all of us to create a fair and equi- 
table resolution. Like Mary Johnson, a Navajo grandmother who 
relies almost exclusively on a few dollars in her allotment to re- 
ceive support for her family. She receives pennies of what a non- 
Indian is paid for gas from her land. Or Mary Fish, a 70-year-old 
Creek woman who cannot replace windows in her small home be- 
cause she lacks the funds, yet there are five oil wells pumping con- 
stantly for decades on her land. There are so many more across 
every reservation, grandmothers and grandfathers and parents and 
children suffering from the same indignities of their forbears. 
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I am confident that if we work together we can achieve our com- 
mon objectives. There are many specific parts of S. 1439 that I be- 
lieve I need to address. One of the most disturbing aspects of S. 
1439 is the placing of the Secretary of Treasury, a defendant in the 
Cobell lawsuit and one of the parties principally responsible for the 
historic and continuing victimization of Indian trust beneficiaries, 
as the person to be in charge of the settlement funds. The Treasury 
Department has been Interior’s partner in crime for far too long. 
They have been found in breach of trust. They have failed to re- 
form. The suggestion that any settlement fund be handled by such 
an entity is wholly unacceptable to the beneficiary class. 

A second area of concern to all Individual Indian Trust bene- 
ficiaries is that under this legislation, the court would be elimi- 
nated from the picture entirely. That makes no sense for a number 
of reasons. Courts have the greatest institutional competence to 
make distributions in a fair manner. They are often called upon to 
do just that. Courts are armed with rule 23 and related case law 
that provides sound guidance for resolving difficult distribution 
issues. 

The court in Cobell has 9 years of experience of living with the 
facts of this case. The knowledge developed through that process is 
invaluable and irreplaceable. We recognize that S. 1439 places the 
settlement amount approximately in the billions of dollars. That, of 
course, is only sensible since the government’s own internal risk 
assessment by their contractors set the liability as between $10 bil- 
lion and $40 billion. 

In the 50 principles, the Work Group put forward a reasonable 
and well-founded aggregate settlement amount of $27,487 billion. 
This is not reparations. This is not damages, nor is it welfare. It 
is quite simply a return of a portion of the money that was and is 
being taken from us. The amount was derived by reviewing our 
model for each year of total proceeds from the Indian allotted 
lands. The Government’s model of these proceeds is not far off from 
the plaintiffs in aggregate amount generated from these lands. For 
each year, plaintiffs calculate a percentage of the moneys that 
were, for settlement purposes, properly collected, invested and dis- 
bursed to the appropriate beneficiary. The disbursement percent- 
ages we have used are highly favorable to the Government, even 
though we have evidence that the Government cannot account for 
even 1 percent of the transactions. 

For purposes of the calculation we assumed that the Government 
could account for 80 percent. Using this percentage, we calculated 
how much of the yearly aggregate proceeds defendants failed to dis- 
tribute properly. In this number, we add interest for a yearly cal- 
culation. We added this number together and then subtracted, 
again a litigation delay, a percentage-based calculation for the cost 
of continuing litigation. The result of this calculation is $27,487 bil- 
lion. The number is further justified in my written testimony. 

Reform requires fundamental changes that must be made imme- 
diately in all other trusts. There are, among other things, clarity 
of the trust duties, clarity regarding the complete enforceability 
and the availability of meaningful remedies, independent oversight 
with substantial enforcement of authority to ensure that bene- 
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ficiaries are protected. These core trust elements are not in the leg- 
islation and need to he. 

Congress must clarify that Indian beneficiaries will receive the 
same protection as all other non-Indian trust beneficiaries. The im- 
portance of keeping the courts involved cannot be overemphasized. 
Only when we turned to the courts was any progress made to fix 
the trust and establish the individual Indian beneficiaries right to 
an accounting. The decades of experience by the Federal courts in 
dealing with class action cases must not be cast aside. It is essen- 
tial to resolving this case and achieving accountability. 

Not only has the executive branch abused us and defied the 
courts, it has defied you. It has repeatedly refused to comply with 
legislation passed by this body. It must finally be called to account. 

I look forward to continuing our work together and to finally and 
conclusively put an end to the criminal administration of our trust 
property. I thank you very much for this opportunity to testify. 

[Prepared statement of Ms. Cobell appears in appendix.] 

Senator Dorgan. Ms. Cobell, thank you very much. 

Next, we will hear from President Stensgar. 

STATEMENT OF ERNEST L. STENSGAR, PRESIDENT, 
AFFILIATED TRIBES OF NORTHWEST INDIANS 

Mr. Stensgar. Thank you. 

Good morning. Vice Chairman Dorgan, members of the commit- 
tee. I appreciate the opportunity to present testimony. I have sub- 
mitted written testimony and I would like it included in the record. 

My name is Ernie Stensgar. I am president of the Affiliated 
Tribes of the Northwest. I represent 54 tribes from Montana, 
Idaho, Oregon, Western Montana, California, and some of Alaska. 
Over the past several years, and after numerous court-issued dec- 
larations in the Cobell litigation. Affiliated realized that resolution 
of the litigation in the court system would take many years and 
that a settlement of the litigation would probably not result in ac- 
tion that would compensate the plaintiffs, along with individual In- 
dian trust account holders to a level that would be fair and equi- 
table. 

Therefore, ATNI, Affiliated Tribes of Northwest Indians, decided 
to focus on working cooperatively with Congress and other stake- 
holders in creating a legislative resolution of the Cobell litigation, 
while at the same time accomplishing reorganization of the Depart- 
ment of the Interior to fit the needs of Indian country. 

On April 5, 2005, Affiliated submitted Indian trust reform legis- 
lation to the Hon. Maria Cantwell to be considered on an expedited 
basis by the Senate Committee on Indian Affairs. The legislation 
essentially asked Congress to provide several provisions for the set- 
tlement of the Cobell litigation and to accomplish trust reform. The 
first provision sought to elevate the assistant secretary for Indian 
Affairs to a deputy secretary. The intent of this provision was to 
ensure that the principal officer assigned to fulfill the trust respon- 
sibility would have the authority over the constituent agencies that 
have an effect or impact on the trust responsibility. 

Under S. 1439, Section 503 entitled Under Secretary for Indian 
Affairs, there is an under secretary for Indian affairs position cre- 
ated that is directly subordinate to the Secretary of the Interior. 
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Affiliated supports the creation of the under secretary for Indian 
affairs position within the department, along with the duties re- 
quiring management and accountability of the trust responsibility 
in consultation with Indian tribes. 

ATNI also supports section 505 of the legislation which would 
terminate the Office of the Special Trustee for American Indians by 
December 31, 2008. ATNI also sought the codification of the stand- 
ards of the administration of trust duties that were adopted by Sec- 
retary Babbitt in 2000. ATNI understands that these standards 
have not been codified as a provision of the act, but it does not be- 
lieve that this will ultimately be fatal to the legislation. Under sec- 
tion 503 of the act, there is the under secretary for Indian affairs 
that will be required to implement and account for the fulfillment 
of the trust responsibility to Indian tribes. 

The legislation also describes the duties that the under secretary 
for Indian affairs will be required to fulfill under section 503. ATNI 
asserts that if this section is holistically integrated with other pro- 
visions of the legislation, the under secretary has some guidance 
from Congress defining some actions and responsibilities that will 
be required to fulfill the trust responsibility. Specific trust stand- 
ards can be finalized at a later date and in subsequent legislation. 

The third provision that Affiliated sought was a settlement of the 
Cobell litigation by the authorization of a mediator that would sub- 
mit recommendations to the court on settlement issues and allow 
the court the ability to implement the recommendations without 
having to submit to a drawn-out trial process. Affiliated has re- 
viewed the act and is in agreement with the congressional findings 
contained within section 101. 

ATNI realizes that in many cases it is impossible for the Federal 
Government to provide a total historical accounting of funds held 
in IIM accounts due to any number of factors. Affiliated supports 
the proposition that the settlement of the Cobell litigation must 
provide a fair and appropriate calculation of the IIM accounts in 
lieu of actually performing an accounting of the IIM accounts. 

ATNI lends its support for the creation of an individual account- 
ing claims settlement fund contemplated in section 103 so that 
there can be closure to the plaintiffs in the Cobell litigation and 
other aggrieved parties. The settlement amount will obviously need 
to be debated and agreed upon after intense consultation with all 
the affected parties. The animosity that has guided previous at- 
tempts at settlement should not deter actual and honest agreement 
over a final settlement amount. 

Affiliated supports the proposition that a special master should 
be appointed to administer the settlement fund. However, section 
103 allows the secretary the unilateral ability to appoint a special 
master to administer the fund without allowing any tribal input in 
the determination of appointing the special master. Since the set- 
tlement fund is the result of litigation between two adversarial par- 
ties, there should be the ability of the representatives of both par- 
ties to come to agreement on the appointment of a special master 
to administer the settlement fund. 

ATNI is supportive of the provisions in the legislation which rec- 
ognizes the right of claimants to seek judicial review. However, 
provisions in sections 105, 106, and 107 are confusing and should 
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be clarified to protect these important rights. ATNI supports the 
right of judicial review for claims relating to share determinations 
in the U.S. District Court for the District in which a claimant re- 
sides. In this instance, the claim would not be considered a waiver 
by the claimant of the right to receive a share under section 104. 
However, a claim relating to the method of valuation and a claim 
relating to the constitutionality of the application of this title to the 
claimant filed in the U.S. Court of Federal Claims would be consid- 
ered a waiver by the claimant of any right to receive either the per 
capita share or the formula-based share under section 104. Affili- 
ated does not support the provisions that require a waiver by the 
claimant of any right to an award under section 104 if the claimant 
files a claim seeking review. 

ATNI asserts its strong support for section 110. In that section, 
tribal government claims against the United States would not be 
discharged as a part of the settlement of litigation claims identified 
in section 102. 

The fourth provision sought by the ATNI was the creation of an 
independent legal authority that would have some oversight power 
over administration of the Federal trust responsibility. Title II of 
the act creates a commission known as the Indian Trust Asset 
Management Policy Review Commission that would be charged 
with the review of trust asset management laws and the review of 
the department’s practices with regard to individual Indian trust 
assets. The commission would then have the ability to make rec- 
ommendations to the secretary and to the committee for improve- 
ment of the department’s laws, practices and management of the 
trust assets. 

Affiliated supports the commission as created by title II of the 
act since it would allow for an independent review of the depart- 
ment’s practices and would possibly lead to recommendations that 
would assist the department in adopting a best practices approach 
to fulfillment of the trust responsibility. Indian country has shown 
in the past that it is willing and able to participate in crafting rec- 
ommendations that will lead to an improved department as it con- 
tinues to administer its trust duties. 

The fifth provision sought the establishment of a demonstration 
project that would build on the work of those tribes that have been 
administering their own trust programs pursuant to authority 
granted by the Congress in the appropriations bills. 

Senator Dorgan. Mr. Stensgar, I am going to have to ask you 
to complete your testimony, if you would. There are 2 minutes re- 
maining on the vote on the floor of the Senate and I have to be 
there to vote. So if you will just finish in a sentence or two, we will 
then recess for 10 minutes. 

Mr. Stensgar. Okay. I just want to say that the Northwest 
tribes stand ready to proceed in the process of adopting legislation 
and working with this committee to further that. It is time that the 
tribes continue on with their other important work and we are at 
a standstill now. 

Thank you. 

[Prepared statement of Mr. Stensgar appears in appendix.] 

Senator Dorgan. Mr. Stensgar, thank you very much for your 
testimony. 
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Mr. Martin, you will begin testifying when we reconvene. We ex- 
pect the committee will be in recess for 10 minutes while we vote 
on the floor of the Senate. 

[Recess.] 

The Chairman. [Presiding] Again, I would like to extend my 
apologies to the witnesses because of we have five consecutive votes 
in a row. I apologize for any inconvenience this has caused them. 

I believe we are now at Mr. Martin, is that correct? 

Mr. Martin. Yes, sir. 

The Chairman. Please proceed. 

STATEMENT OF JAMES T. MARTIN, EXECUTIVE DIRECTOR, 
UNITED SOUTH AND EASTERN TRIBES, INC. 

Mr. Martin. Chairman McCain, Vice Chairman Dorgan and dis- 
tinguished members of the Senate, my name is James T. Martin. 
I am an enrolled member of the Poarch Band of Creek Indians and 
executive director of United South and Eastern Tribes. 

On behalf of the 24 tribes of USET, we have closely followed the 
Cobell case over the last 10 years and the Department of the Inte- 
rior’s subsequent reorganizations. Along with President George, I 
represented the tribes of the Eastern Region Office in the DOT 
Tribal Task Force and have testified before this committee several 
times on trust reorganization. I thank this committee for the oppor- 
tunity to testify on this issue again. 

For USET tribes, the Cobell litigation and the Department of the 
Interior’s redirecting of funds to trust activities carried out by the 
Office of the Special Trustee has had an immediate and harmful 
impact for fiscal year 2005 and 2006. Funding for the BIA has re- 
duced full-time staff for law enforcement, education and other vital 
programs. The Cobell litigation and DOFs interpretation of the re- 
quirements to meet court orders have absorbed resources and lim- 
ited the ability to implement already under funded programs. 

I thank the Senators McCain and Dorgan for introducing S. 
1439, which represents a critical step for trust reform and provides 
a solid footing for resolving the interrelated and complex problems 
of trust reform. Given the complexity of the trust-related issues, 
one piece of legislation is unlikely to solve all of the problems. This 
bill, however, takes on the challenge of addressing the fundamental 
issues of the settlement of the Cobell lawsuit, land consolidation, 
and prospective trust reform reorganization. 

USET, in response to Senator McCain’s call for legislative solu- 
tions to this crisis, developed proposed trust reform legislation in 
April and provided that proposal to the chairman and to committee 
staff. The USET proposal legislation is intended to introduce meas- 
ures that would increase the accountability and efficiency of DOFs 
administering of the United States trust responsibility, while en- 
hancing self-determination. 

Upon review of S. 1439, it appears that the committee shares 
USET’s concerns and provides similar approaches to resolving 
them. Additionally, USET requests that the committee further de- 
liberate several critical issues. I am attaching USET’s proposed leg- 
islation to my written testimony and request that this proposal be 
included in the hearing record, as it may be useful to the commit- 
tee as it seeks to finalize trust reform legislation. 
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But first, I would like to commend the committee for the recogni- 
tion and incorporation of key components for trust reform and DOT 
reorganization. Specifically, let me mention a few of these here. 
Elevation of the Assistant Secretary of Indian Affairs to the posi- 
tion of under secretary and eliminating the OST, which the tribes 
have advocated for for a long time, would improve coordination of 
trust activities within the DOT and establish decisionmaking au- 
thority and accountability under one executive authority. 

USET views the commission established by title II of S. 1439 as 
a logical extension of the DOI Tribal Task Force. This commission 
is needed to conduct a thorough analytical review of laws and prac- 
tices in order to make valuable recommendations for future legisla- 
tive actions for trust reform. 

With regard to land consolidation, S. 1439 responds to Tribal 
Trust Reform Work Group recommendations to expand the vol- 
untary buy-back of highly fractionated shares by providing for 
sums greater than fair market value shares. USET suggests, how- 
ever, that the problem of locating whereabouts unknown individ- 
uals for purposes of land consolidation is a matter that should be 
addressed by this legislation or by the commission created by title 
II of S. 1439. 

S. 1439, with its Tribal Trust Assets Management Demonstration 
Project, title III, embraces a view strongly held by the USET tribes 
that self-determination works. USET is confident that management 
of trust functions will benefit from this demonstration project. 
Moreover, we expect it will foster an array of best practices to be 
utilized for the wide range of trust resources managed in Indian 
country. While the legislation does not itself codify tribal stand- 
ards, IJSET recognizes that S. 1439 provides for a commission to 
issue recommendations on proposed Indian trust management 
standards, section 204(3)(c), and that the demonstration project 
provides for the development of trust asset management plans that 
meet trust standards as established by tribal law and consistent 
with trust responsibilities of the United States. 

USET recognizes the necessity of standards, yet acknowledges 
those standards must be developed in a manner that allows for 
flexibility, reflecting the diversity that exists among tribes, as well 
as the diversity that exists among the resources that both exist in 
tribes and resources, but to which the secretary has a trust respon- 
sibility. 

Title I of S. 1439 would resolve the complex and prolonged and 
costly Cobell litigation. The terms of the bill demonstrates the com- 
mittee’s understanding of many of the issues and considerations in- 
volved in this large class action lawsuit. Title I addresses such 
matters as the distribution of the settlement funds and offers a 
mechanism for judicial review for that distribution, including the 
filing of claims to challenge the share distribution, to challenge the 
validation of the claim, and to challenge the constitutionality of the 
application of the title to an individual claimant. 

tlSET encourages a fair and complete resolution to that litigation 
and I understand the committee will hold additional hearings to 
consider the views of the Cobell plaintiffs. USET urges the parties 
to this dispute to engage the proposed legislation in the spirit of 
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compromise and the recognition of the unique opportunity this leg- 
islation offers. 

USET appreciates that tribal claims are preserved in section 
110(d). USET also endorses Indian preference in hiring by the 
under secretary in the offices under the under secretary by section 
506. 

USET highlights these provisions as those which are directly re- 
sponding to the concerns and approaches the USET tribes and 
other tribal organizations have identified as critical to trust reform 
legislation. USET urges the committee to give additional consider- 
ation to several other considerations. 

First among them is for independent accountability. While the 
independent external audit provisions contained in title VI of S. 
1439 establishes a sound approach for accounting or auditing, 
USET believes that DOFs management of non-monetary trust as- 
sets needs similar independent review. Additionally, the bene- 
ficiaries need a point of regress to report fraud and abuse and the 
day-to-day implementation of the Government’s fiduciary trust re- 
sponsibility. 

USET’s proposal would create an assistant inspector general for 
Indian Trust to carry out investigations and audit responsibilities. 
We urge the committee to give greater attention to the need for 
this mechanism that can police the DOFs compliance reform con- 
tained in S. 1439. 

Second is the ineffective duplication that has been created by the 
DOFs stovepiping its lines of accountability and decisionmaking au- 
thority between trust and non-trust functions. We believe this is a 
critical issue that the trust reform legislation and the commission 
created by title II of S. 1439 must address. 

Finally, all of the reform in the world cannot get the job done 
without adequate funding. The number of vacancies and under- 
staffing in the DOI has contributed to the problem. As the commit- 
tee has recognized with S. 1439, trust reform requires tribally driv- 
en flexible mechanisms that reflect the diversity of tribes and the 
distinct types and quantities of resources that exist. 

Moreover, in order for trust reform to advance, the Cobell litiga- 
tion must be resolved. We stand ready to work with this committee 
to further this legislation and other legislation that is needed to 
bring this issue resolution. 

I thank the committee and look forward to answering any of your 
questions, sir. 

[Prepared statement of Mr. Martin appears in appendix.] 

The Chairman. Thank you very much. 

All the witnesses have testified in favor of the court being the 
one who would be responsible for the distribution of money. In the 
50 principles, you say the court would conduct a court fairness 
hearing. What will the court be testing the fairness of? I guess I 
will begin with you. Chief Gray. 

Mr. Gray. Part of what I think may be helpful in describing 
what the rationale behind the 50 principles and that particular 
area are certain aspects of what we consider to be the use of the 
resources, the land, the amount of money and activity and flew to 
these accounts. Obviously, you are looking at situations like, for ex- 
ample on my reservation, the Osage Nation, we have had over 100 
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years of oil and gas exploration. Through that hybrid system I re- 
ferred to earlier, you also have a similar situation that occurs in 
the use of those lands and the resources, the surface lands that 
have been leased out to the allotment. 

To try to understand the through-put, for example, of that kind 
of funding that went through there certainly does create different 
scenarios throughout Indian country. 

The Chairman. So the court would decide each different tribal 
entity throughout Indian country? 

Mr. Gray. I think it is not so much a tribal entity as much as 
it is the use of the land, and how the resources derive from that 
land or how are they going to be fairly and adequately valued. 

The Chairman. So the court would decide in each entity that is 
owned by tribes as to what is fair and what is not fair? 

Mr. Gray. I admit, it is a head-scratcher. Senator. I really do 
think that what we are trying to achieve here is just trying to find 
the entity, or to find out a formula. Should it be congressionally 
driven, for example, that you have in the bill; that a formula be 
adequately put together that can address the specific uses of the 
lands and the uses of the resources and the funds as a way to de- 
termine the value of each one of the settlement accounts that are 
being put forward. 

We just came up with one proposal, and in light of the specific 
information that exists in the bill, there may be ways in which we 
might be able to approach the committee on how this could be re- 
solved through a formula of some type. 

The Chairman. Tex. 

Mr. Hall. Mr. Chairman, I just think that in our testimony and 
most everybody’s testimony, they feel that the court is more fair 
and impartial. I believe that the treasury is a named defendant, 
Mr. Chairman, so the impartiality is not, you know, that is the 
thought and it’s not there. 

The Chairman. I understand there is profound mistrust of the 
Department of the Interior and the BIA, and I understand that 
there is great trust, at least at the District Court level and the 
judge, but I think you are asking a District judge to take on a task 
which is incredibly complex and one that I do not know if a District 
judge has the kind of assets to make those kinds of judgments. 
That is my question. I think we are all interested in fairness. 

Mr. Hall. We would be happy to work with you, Mr. Chairman, 
on something I think that we could come to agreement on. 

The Chairman. Mr. Stensgar, do you have any thoughts on this 
issue? 

Mr. Stensgar. The Northwest supported the special master, Mr. 
Chairman. We would have to look at that section about the courts 
and do an evaluation before we respond to that. We thought that 
the Special Master would address that issue. 

The Chairman. As you know, we have had special masters in the 
past. 

Mr. Stensgar. The special master, Mr. Chairman, we want some 
Indian input in respecting that. We want to make sure that the 
sheep dog is guarding the sheep. 

The Chairman. Well said. 

Mr. Martin. 
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Mr. Martin. USET’s position is that we support also the special 
master. I am a father of four hoys, and when one hoy does some- 
thing to the other, I make the one who is the perpetrator apologize 
and correct the wrong. I think it is just to make sure the perpetra- 
tors correct what was wrong and make them do it fairly. 

I think still, though, there could he a role of the court as far as 
supervision and some sort of injunction-type of mechanism that if 
the special master or the people that are made to correct these 
wrongs go outside of the parameters, then there should he some 
sort of relief to that. 

The Chairman. Ms. Cohell, attorneys fees were not mentioned in 
the principles set forth by the working group. What dollar amount 
or percentage of the proposed $27.5 billion was to go to attorneys 
fees? 

Ms. Cobell. Could I answer that first question that you asked 
all the other witnesses, too? 

The Chairman. If you would like to, it would be a pleasure. 

Ms. Cobell. I would love to. 

The courts do this all the time, distributing. 

The Chairman. Not with this amount of money, they don’t. 

Ms. Cobell. Yes; on a class action lawsuit, yes they do. 

The Chairman. No; they don’t. They don’t decide what is fair and 
unfair. Go ahead. 

Ms. Cobell. At least everything I read. Senator. They weigh the 
evidence. 

The Chairman. Courts also decide what attorneys fees are. 

Ms. Cobell. Yes; and that was my answer that I was going to 
tell you. 

The Chairman. Okay. 

Ms. Cobell. It is my understanding that the courts will decide 
the attorneys fees, and that was done as a result of a congressional 
act that took out the States and wanted to make sure that the Fed- 
eral judge decides on what the attorney fees should be. 

The Chairman. Excuse me. Whenever there is a settlement pro- 
posal, they require an accounting of attorneys fees. I think the tax- 
payers of America would be more than entitled to know what your 
view is of the amount of attorneys fees that would be part of this 
$27.5 billion settlement. 

Ms. Cobell. Well, our attorney fees are submitted to the courts 
for reimbursement. But you know. Senator, I really have to tell you 
is I have been interested in what the attorney fees have been by 
the Federal Government in fighting this case. We cannot find out. 
There are hundreds who just come to the courtroom. There are 
hundreds of attorneys that are sitting in that courtroom day after 
day, and there was a rider approved by the Congress in the appro- 
priation bill that allowed for the Government officials that were ac- 
cused of this wrongdoing to hire their own attorney private firms. 
I see those people every single day. 

So vice versa. I really would like to see what the Government is 
spending on attorney fees. 

The Chairman. I would like to also, but that does not change the 
fact I would like to know how much of the $27.5 billion would be 
spent on attorneys fees. 
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Ms. Cobell. I am sure that we could get you the figure and we 
could share that with you. 

The Chairman. I would very much appreciate that. 

Ms. Cobell. My attorneys have not been paid in years, let me 
tell you. 

The Chairman. Well, if there is $27.5 billion at play, I am sure 
they will be, Ms. Cobell. 

Ms. Cobell. There is no huge contingency amount that has been 
negotiated with attorneys, let me assure you of that. 

The Chairman. Let me assure you, then, there should be no 
problem then of telling us how much of the $27.5 billion. 

Ms. Cobell. Yes; I would be very happy to do that, sir. 

The Chairman. Thank you very much, because I am familiar 
with a case many years ago where Agent Orange was settled and 
veterans died before they got any money and lawyers got paid first. 
And I am not going to see that happen in whatever settlement we 
have of this case. Native Americans will be reimbursed first, and 
then attorneys, if I have anything to say about it. 

Again, I want to go back to this business, because there is strong 
disagreement, and we are trying to come to agreement with the Ad- 
ministration. I will again begin with you. Chief Gray. 

If Congress were to place billions of dollars in the court registry, 
how would the judge distribute the money? Would it be through, 
as you stated earlier, a special master would be appointed and he 
would be making those decisions? Is that a methodology that would 
be pursued? 

Mr. Gray. I think you said it there, methodology. Obviously, just 
to help clarify the previous response to your first question earlier 
was that obviously we need more information, I think, on basically 
what a formula would look like. It is not so much to say that, and 
certainly in our testimony, that we felt like there wasn’t a suitable 
method in the court that is far superior to any other method out 
there. But the way you described this particular issue to be re- 
solved in the bill leaves open a need for more clarification and more 
information, and maybe that might be where I think a starting 
point might be in our discussions, for finding out exactly what the 
formula might be in terms of how Congress might be able to dis- 
tribute these funds fairly and adequately, because obviously the 
bill in and of itself at this point does not answer all those questions 
right now. Even though the question you just raised to me, I do not 
have a complete answer myself So obviously, we still have a lot of 
work to do in this area. 

The Chairman. Thank you. 

We will have additional questions which we will submit to you 
as we continue through this process, as well as questions for the 
Administration. 

I want to emphasize again that we appreciate many of your long 
years of involvement in this issue. We are trying to come up with 
some way of preventing another 10, 15, or 20 years of litigation in 
the courts which is very uncertain. I have a personal opinion that 
I am a bit disturbed at some of the recent Supreme Court decisions 
as they affect Native Americans. I think there has been some en- 
croachment on the principle of tribal sovereignty and government- 
to-government relationship. 
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So I am not totally confident that even though you have a Dis- 
trict Court judge that has ruled your way that if it wended its way 
all the way through the courts that you would get a satisfactory 
resolution, number one. 

Number two is, it still eludes me why we cannot sit down to- 
gether, all of us that are involved, and come up with some reason- 
able resolution to an issue that, as Mr. Swimmer testified, has al- 
ready been in the courts for nine years. If we are going to reach 
an agreement, there is going to have to be some compromise on 
both sides. When I talk to the previous special masters, they say 
that the reason why it failed, I met with them, and they say the 
reason why it has failed is because neither side has been willing 
to move in a more compromising direction. 

So I think that I speak for both of us when I say, and certainly 
Senator Dorgan is more eloquent than I am, we want to give this 
as hard an effort as we possibly can, but we cannot just have hear- 
ing after hearing year after year on this issue because there are 
needs in Indian country for education, health care, housing, et 
cetera. As Senator Dorgan pointed out, all of those efforts are im- 
pacted by this issue. That is why we are giving it the priority that 
we are. 

I know that all of the witnesses at this table and behind you are 
men and women of good faith and maybe we are going to have to 
ask you to exercise that to a significant degree even where it may 
alienate some of your constituency. I can assure you that Senator 
Dorgan and I have on several occasions on this one alienated part 
of our constituency. [Laughter.] 

So I want to thank you again and appreciate your involvement 
in your cases of many, many years. I thank the witnesses. 

Senator Dorgan. [Presiding] Mr. Chairman, thank you very 
much. 

First of all, let me thank all five of you. I regret that we are mov- 
ing back and forth, but it is the only way we can conduct 10-minute 
votes and still maintain this hearing and complete it. 

Ms. Cobell, let me start with you. You said you are sorry if you 
hurt the committee’s feelings. You do not hurt feelings of people in- 
volved in politics. If one’s feelings are hurt easily, you do not run 
for the U.S. Senate. So it is not about hurting our feelings. 

I think, however that using a term like “massacre” in your de- 
scription and also in just disillusionment with legislation, I worry 
it hurts our opportunity to find solutions. That was the only point 
that I was making in my statement. It is not about hurting feel- 
ings. 

You are a very passionate and a very articulate advocate. That 
is obvious from your testimony today. I understand that. I would 
be as well if I were sitting on that side of the table, concerned, 
upset, anxious, worried that this has taken far too long. I would 
have all those feelings because I think from your testimony, you de- 
scribe descriptions of 1915 and periods back when I think literally 
people were stealing from Indian people. 

Unscrupulous people were supposed to be in charge of these as- 
sets on behalf of Indian people and there was very substantial 
waste and abuse and fraud, especially fraud, I think. And we need 
to do a better job of describing that, I think, because others say. 
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well, we have looked at accounts in the last 10 years or something. 
It is a different story. This is historical and it is substantial and 
it is a big issue. 

So I just want to say that I understand your passion, but I do 
hope even if we disagree in the end of this process, if we cannot 
find agreement and this committee finally says, look, we cannot do 
this. You go back to the courts and whatever happens, happens in 
the courts and figure it all out, but it is something we cannot do. 
I mean, if that is the case, it won’t have been because we didn’t 
make an honest, as aggressive as possible effort, because we felt it 
was necessary to try to solve it. 

But it is not solvable without all the stakeholders. It will not, 
cannot ever be solved in the context of the kind of discussion we 
are having, without having all the stakeholders being interested in 
solving it. If all the stakeholders are not interested, it is very easy, 
in my judgement, to up-end any agreement or any negotiation. 

And then it just goes back to the courts and perhaps another 
$500 million in legal expenses and maybe $6 billion, $8 billion, $10 
billion in accounting fees to try to figure out who the thousands of 
people are that own a fractionated interest in 200 acres of land 
someplace so that we can send them a penny or two pennies. None 
of this comes together unless we find a thoughtful way for reason- 
able people to come together and say, let’s figure this out and solve 
it and address the abuses. 

Let me just finally ask a couple of questions. Tex Hall, your orga- 
nization, I believe, because you and Chief Gray have traveled a lot, 
used a lot of personal time to try to work through this, I assume 
you are committed to seeing if you can find a legislative solution. 

There are other solutions, but Senator McCain and I are both 
talking now about some kind of a negotiated legislative solution. Is 
that what you would prefer and is that what you are committed to 
trying to find? 

Mr. Hall. Mr. Chairman, there is no question about it that 
NCAI and I know ITMA, as well as working with the Cobell plain- 
tiffs, are totally committed. When you were raising the question 
about in the past, 1915, and the fraud, it made me think of an 
elder that passed on, Carol Young Bear. Carol had diabetes. This 
was 2 years ago. 

She asked me for help to get her IIM account checked. There was 
a delay in getting the checks paid out. All she wanted was, she 
only gets $200, not too much, in her IIM account. She just wanted 
a used van with a hydraulic lift because she had her legs ampu- 
tated. All she wanted was to expedite her check so she could get 
a used van and go play bingo. It was sad to not be able to help 
because we could not get the check and she passed on. 

So it is elders like her that make me get criticized at home for 
traveling too much. My constituents want me to work at my tribe, 
but as NCAI President I have to travel to try to bring unity to get 
this done. So I am further committed because of the elders like 
Carol, to get this legislation, find common ground, find a way to do 
that. 

I know with the gentlemen sitting next to me and all the people 
at this panel, these five people I know we are committed to doing 
that. We started this in February and I know that he has probably 



107 


caught heck at home, too, for being gone from his tribe in Osage, 
because he is a chief at his tribe. But it is an issue that affects all 
of us, Mr. Chairman, so that is why we are further committed and 
we are optimistic because, and I want to publicly thank you for 
your leadership, for cosponsoring S. 1439, Senator Dorgan. That, to 
me, is the key, is that bipartisan leadership and you stepped for- 
ward and you signed onto this bill. So that tells me that you are 
committed, and if you are committed we have to be committed as 
well. 

So to me, it is a team effort and we are totally committed, and 
further committed after hearing the words that I heard from you 
and Chairman McCain and members of the committee today. 

Senator Dorgan. Chief Gray. 

Mr. Gray. Yes; like Chairman Hall said, when we set out the ef- 
fort to respond to this call for input from Indian country, we knew 
what we were getting into in terms of the commitment that it was 
going to take. I want to specifically say that we would not have 
done it if we did not think that you all were genuinely sincere in 
trying to do this. 

I think that what we have tried to do is try to bring all the par- 
ties together and have these meetings both region-wide and tribal- 
wide and significantly address some of the specific resources out 
there. When we formulated our principles last June and presented 
them to the committee, we felt like that, too, was a good start. 

Although there is going to have to be that kind of necessary give 
and take with the Administration and the committee regarding 
these areas where we have broad enough agreement to go forward, 
I just want to let you know that ITMA and the tribes that make 
up this organization, as well as the Osages, are going to be commit- 
ted to the process. 

Senator Dorgan. Mr. Martin, I was not here when you testified, 
but I have been able to look at your testimony. You testified that 
there are a number of vacant positions and understaffing at the 
Department of Interior and the BIA. How does that impact your 
member tribes? 

Mr. Martin. This year in the 2006 budget and coming in the 
2007 budget, they allude to a crisis in law enforcement where 
money is needed for law enforcement elsewhere, so therefore the 
staffing, and only six staff people exist in our District Six office. It 
is proposed to be cut down to one. Due to the absorption of trust- 
related functions, there has been less money to be able to go to 
non-trust related functions like law enforcement, education and 
other programs like that. 

Also, you will find, then, the (2)(B) and the re-engineering, if you 
look at the reorganization and the work of the OST, a lot of areas 
when they go in there with their trust officers, and they have made 
improvement. I have to give credit where credit is due. They have 
made improvements in the trust office, but you will find in some 
regions they do not have the staff to do the work for the trust offi- 
cers to review and sign-off on. You find that there are places in the 
BIA across Indian country that are understaffed, that you have 
good working people, but not enough warm bodies to get the work 
done. 
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Senator Dorgan. Ms. Cobell, words have meaning and I under- 
stand the story you told about the history of your tribe and the suf- 
fering of your people, and understand the way you used words in 
your description of this. The draft legislation that Senator McCain 
and I have issued, we did when we issued it say this is a draft, 
a starting point. 

For some people in negotiations, “no” means it is an opening po- 
sition; for other people, “no” means never under any condition. You 
never know exactly what it means from certain people until you 
begin negotiating. I am wondering what negotiations would mean 
to you here in terms of your very strong feelings about this. You 
have given us, I think, helpful testimony today. We appreciate that. 
Beyond that which you recited orally today, you have described in 
some detail certain provisions that you think need to be changed 
and how they should be changed. 

But it is much easier to oppose than propose. It just is. Mark 
Twain was once asked if he would get involved in a debate and he 
said, sure, as long as I can take the opposing view. And they said, 
we have not told you what the subject is. It doesn’t matter, he said, 
the opposing view will not take any time to prepare. It is so much 
easier to oppose than propose. 

So the question I ask you, you have heard Chairman Hall and 
Chief Gray and others talk about the need to be involved in trying 
to construct some sort of legislative approach that might address 
these issues or solve these issues. Do you feel this is achievable in 
a legislative arena? Is this the manner in which it should be ad- 
dressed? And do you feel you would want to be a continuing part 
of negotiations in an attempt to address it? 

Ms. Cobell. Of course. I definitely would like to be involved in 
the continuing negotiations. I would like to clarify just a couple of 
areas after listening to the testimony today, is that when the medi- 
ation took place, we put proposals on the table. The department did 
not. So we are not the bad guys in this entire game. We are the 
ones that are fighting, that have fought and won major victories in 
court. 

That is what I saw about the legislation is these major victories 
were not implemented into the legislation, and I was really con- 
cerned about that, especially we won. And I think it is important 
to clarify that the Court of Appeals has largely affirmed the Dis- 
trict Court. 

When I heard Senator McCain talking about just the District 
Court, he was not referring to the Court of Appeals. The Court of 
Appeals has affirmed the District Court on jurisdiction, on stand- 
ards, on the application of the trust law, on the scope of the ac- 
counting, that the accounting scope is from 1887 forward. The ap- 
pellate court has upheld the District Court in all of these arenas, 
and those are very important areas to cover in this legislation. 

So I just want to make sure that, you know, I worked on the 
1994 Trust Fund Reform Act. Let me tell you, we gave. We com- 
promised. And look what happened? It didn’t work. And that is 
what I feel about. The Office of the Special Trustee is not working. 
You heard from the testimony today that that is an area that does 
not seem to be working. 
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So, you know, I compromise. I am not the bad person in this. I 
am just wanting accountability for individual Indian beneficiaries. 
If we can do it in the ways that satisfy individual Indian bene- 
ficiaries, then I am willing to sit at the table, but I think there are 
certain victories that have happened in the court that need to be 
part of this legislation. 

Senator Dorgan. Well, we will stipulate that our feelings are not 
hurt and you are not the bad person. [Laughter.] 

You and others have every right to seek redress in the courts. 
You have done that. You have been successful at many different 
levels. So I understand that you are not coming to this in bad faith 
at all. You have used the system of justice in this country to ad- 
dress wrongs. 

So the question at the moment is, we find ourselves at kind of 
an intersection here. One road, I think, leads us to spend a lot of 
money on things that detract from the needs of Indian people in 
a way that will probably never get us a good solution. Another road 
might be for all of us to understand that we really are forced to 
negotiate something that is fair and just and equitable in order to 
put the past behind us, address the needs of people who have been 
victimized, and then from here forward, trying to straighten all 
this out and make certain this does not happen again. 

Let me again say on behalf of Chairman McCain and myself, we 
and our staffs have worked very hard on this and we will continue 
to do that. What we would like to do is use this hearing as an op- 
portunity, and many of you have brought ideas to this hearing as 
well. Chairman McCain said, and he is absolutely correct, we can- 
not just go on and have hearing after hearing after hearing. We are 
not going to take this next year and a half in this Congress and 
decide that we are going to have 10 more hearings on trust reform 
because we cannot do that. But we can, it seems to me, make this 
a major priority from now forward as we negotiate to see if we can 
find a solution. If by the end of this year, in the next 3 or 4 or 5 
months, if we could find our way through this, that would seek a 
solution that all of us think is just and fair, I think it would be 
the best news in the world for Native Americans, for the First 
Americans who have seen their rights violated and who ask not 
just the courts, but ask the Congress now to intervene in a way 
that redresses those wrongs. 

So that would be my hope. The reason I asked Ms. Cobell, your 
name is on the litigation, obviously, and others of you. All of us 
have interests here. I just wanted to make sure everybody is really 
interested in pursuing this approach that Senator McCain and I 
have tried to initiate. 

I am hopeful, as a result of your response and the response of 
all of you, and I think Senator McCain will not be able to return 
because we will have another vote I believe that has perhaps just 
started on the defense authorization bill, so I will have to go cast 
that vote as well. 

On behalf of the Chairman and myself and other members of the 
committee, I thank all of you for taking the time to come to Wash- 
ington, DC today and to participate in this hearing and give us I 
hope a renewed starting point with the legislation that we have in- 
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troduced and the opportunity to continue working with you and 
talking with you about this important issue. 

This hearing is adjourned. 

[Whereupon, at 4:15 p.m., the committee was adjourned, to re- 
convene at the call of the Chair.] 
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Prepared of Hon. Daniel K. Akaka, U.S. Senator from Hawaii 

I thank Chairman John McCain and Vice Chairman Byron Dorgan for holding 
this hearing today and for introducing S. 1439, the Indian Trust Reform Act of 2005. 
In addition, I thank the witnesses who will testify before the committee for their 
participation today. 

For decades, the United States has been tr3dng to resolve the accounting problems 
for both the individual Indian money and Indian tribal accounts. As a result, for 
10 years now, litigants for individual Indian money account holders who filed a law- 
suit in 1996 against then Secretary of Interior Bruce Babbit and now against Sec- 
retary of the Interior Ann Norton, have been waiting for an accurate and complete 
accounting of their individual trust accounts. However, to this day, after contempt 
of court findings against cabinet officials and expenditures by both the Government 
and litigants, a historical accounting of the individual Indian money accounts still 
has not been rendered. On February 23, 2005, Judge Royce Lamberth issued an- 
other structural injunction requiring the Department of the Interior to admit to In- 
dividual Indian Money trust account holders that its accounting may be unreliable. 
It also provides specific requirements for the Department as it completes its ac- 
counting. Still, I am not certain the Department will be able to fully comply with 
Judge Lamberth’s latest Memorandum and Order. 

Mr. Chairman, for this reason, I am pleased that you and Senator Dorgan have 
introduced S. 1439. While I commend the chairman and vice chairman for their ef- 
forts to bring forth this legislation to address the Government’s responsibility to pro- 
vide an accurate and complete accounting of the individual Indian money accounts, 
I wish to ensure that this legislation is a balanced and fair approach that will be 
acceptable to the plaintiffs and the Department of the Interior. It is imperative that 
Congress ensures that this legislation does not diminish the government’s trust re- 
sponsibility with Indian country. I agree with the intent of S. 1439, but I have some 
concerns and I look forward to working with Senators McCain and Dorgan on ad- 
dressing them. Mr. Chairman, again, I thank you for holding this important hear- 
ing. 


Prepared Statement of James Cason, Associate Deputy Secretary, and Ross 
Swimmer, Special Trustee for American Indians on the Cobell Lawsuit. 

Thank you for the opportunity to come before this committee again and discuss 
the Cobell v. Norton lawsuit. As we have discussed on several prior occasions, the 
Department of the Interior supports the efforts of Congress, as the Indian trust set- 
tlor, to clarify Indian trust duties, responsibilities, and expectations. 

Allow me to emphasize that the Administration strongly supports protecting the 
rights of Native Americans under the law and that is an important objective of the 
Department of the Interior. Everyone involved the Cobell lawsuit — the Government, 
the Indian plaintiffs, and the judges in the district court and the appeals court — 
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shares, we believe, that objective. But the protracted and painful litigation that has 
occurred does not serve that objective as well as would a settlement reached by 
agreement of the parties. It may not be easy for the Government and the Indians 
to reach a settlement, but it is well worth the effort for all concerned to engage in 
a good faith effort to resolve the matter. It is, of course, important that any settle- 
ment have the support of the Congress, as a settlement could not be implemented 
without appropriation of the necessary funds. 

We particularly want to thank the chairman and the ranking minority member 
for their efforts in trying to reach a full, fair, and final settlement of the issues in 
this case. This Congress has an opportunity to look at this issue anew, examine the 
facts, and move forward with a clear and consistent sense of purpose regarding the 
Federal Government’s administration of the Indian trust. 

The Cobell litigation has been pending for too long. It is clear that after 9 years 
of litigation, the courts have not reached a resolution that is broadly supported by 
Congress. Interior’s annual appropriations make it clear that Congress has not and 
does not support the kind of accounting effort required by the District Court. 

While Congress recently took actions to forestall the implementation of the Dis- 
trict Court’s structural injunction regarding historical accounting, the introduction 
of S. 1439 is the first serious Congressional effort we have seen to comprehensively 
resolve the issues involved in the Cobell lawsuit. While many details remain to be 
negotiated and clarified, the bill represents an important step toward bringing the 
parties together for a meaningful effort to seek closure on this matter. 

Congress is the Indian trust settler, that is, the creator of the trust and hence 
the party that defines its terms. Congress provides statutory direction to guide the 
management of assets held in trust for Indians and Congressional appropriations 
are provided to fund trust operations. 

Congress began its involvement with the passage of the General Allotment Act. 
That act authorized the allotment of tribal lands to individual Indians with the hope 
individual Indians would take up farming and assimilate themselves into the non- 
Indian society and culture. The act provided that the Secretary would hold the lands 
as an allotment in trust for 25 years. After 25 years, Indians would be free to sell 
or encumber their lands as they saw fit. 

In 1934, Congress passed the Indian Reorganization Act and extended the trust 
for individual Indian allotments in perpetuity. By then, many of these lands had 
already started to fractionate into many undivided interests and have continued to 
do so exponentially over the next 71 years. The interests have become so small in 
many cases that heirs do not bother to claim their inheritances and interest holders 
in many cases fail to inform the BIA of their whereabouts. Keeping track of family 
deaths, missing relatives, and moving interest-holders is a full time job for many 
employees at BIA. 

The 1994 Reform Act was intended to further define the Department of the Interi- 
or’s obligations regarding the management of IIM funds. In particular, the 1994 Re- 
form Act defined several prospective accounting duties and a requirement to provide 
Indian beneficiaries with periodic account statements. In reading the legislative his- 
tory of the 1994 Reform Act, one will recognize that Congress had known for years 
about the condition of the trust accounts. However, it also seems apparent that Con- 
gress did not expect the Act to set the stage for what is now claimed to be a multi- 
billion dollar historical accounting liability on the part of the United States. The 
District Court has directed Interior to account for every land and cash transaction 
since 1887, even with regards to beneficiaries who had died and whose trust account 
was closed before 1994. The Court of Appeals seems to have identified a historical 
accounting requirement beginning in 1938. 

In 1996, the Cobell plaintiffs filed a lawsuit seeking an accounting of IIM account 
funds. Although Congress had not directed Interior to prepare periodic accounting 
statements or consistently funded such a requirement in the past, the Court of Ap- 
peals has ruled that a historical accounting for IIM accounts is required, ostensibly 
to ensure that the current balances of IIM accounts are accurate. 

The plaintiffs’ lawyers have said they do not want handouts; they do not want 
reparations; they do not want welfare. They just want what is rightfully owed to 
them — in other words, they want money that was collected for them, but which they 
believe has not been distributed. In Court, the plaintiffs seek a historical accounting 
but are now working hard to prevent that accounting from occurring. In Congress, 
they argue against providing funding for that accounting; in Court, they argue that 
the accounting is impossible. Instead of an accounting, they want a lot of money. 
The plaintiffs have been quoted by the press as asserting that the Government has 
failed to pay individual Indians $176 billion. Recently, the plaintiffs and tribal lead- 
ers have offered to settle the historical accounting claims of individual Indians for 
$27,487 billion. In the recently proposed S. 1439, the Senate left blank the amount 
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of the proposed settlement, but with an indicator that the figure should be in the 
billions. 

Before we speak to the provisions of S. 1439, we would briefly like to address the 
list of 50 principles the committee has before it from the Trust Reform and Cobell 
Settlement Workgroup, which included the Cobell plaintiffs. The principles rec- 
ommend a lump sum payment to the plaintiffs of $27,487 billion. 

This $27,487 billion payment will not necessarily resolve the Cobell litigation. In 
addition, it does not settle any other claims individuals might have against the 
United States related to funds management or to their lands. The $27,487 billion 
is intended to cover only the historical accounting claim. Principles 48-50 State 
clearly that the individuals should be allowed to continue to seek redress for Federal 
mismanagement claims. Federal mismanagement, the principles say, should be 
treated as a matter of national interest and, under principle #48, Congress is urged 
to provide a fair offer to individuals to compensate them for mismanagement in ad- 
dition to the $27,487 billion. 

To achieve a full, fair and final settlement to the potential claims being raised 
by individual Indians (and separately, by tribes) it is important to consider carefully 
four key components: 

• Any requirement to conduct historical accounting activities should be elimi- 
nated. In exchange for a settlement payment, the account holder must relin- 
quish any claim to an accounting and accept as accurate the balance of the ac- 
count when closed or at the date of settlement. In addition, permitting a signifi- 
cant number of account holders the option of pursuing an accounting will under- 
mine the cost effectiveness of a settlement program. 

• Claims regarding funds mismanagement, including but not limited to accounts 
receivable issues, funds handling and deposit, investment decisions, etc. must 
be addressed. 

• Appropriate mechanisms for the mitigation of fractionated interests must be 
provided. For example, the authority to conduct “consolidation” sales of highly 
fractionated lands would be helpful. 

• Congress must decide whether separate resource mismanagement claims will be 
permitted, and if so, what remedies will be made available by Congress. If the 
legislation does not resolve those claims. Congress should ensure that these 
claims do not provide an opportunity to seek a sweeping historical accounting 
similar to that sought in the Cobell litigation. 

In determining how much money the Federal Government should provide to settle 
individual Indian claims. Congress should consider what work Interior has done so 
far and what we have found. 

As part of the Cobell litigation. Interior collected over 165,000 documents for the 
historical accounting of IIM trust fund activity through December 31, 2000, for the 
named plaintiffs and agreed-upon predecessors. Of these documents, about 21,000 
documents were used to support the transactional histories, which dated back as far 
as 1914, and which included a total of about 13,000 transactions. 

Pursuant to the requirement in section 131 of the fiscal year 2003 Appropriations 
Act, on March 25, 2003, the Department of the Interior provided Congress with a 
summary of the expert opinion of Joseph Rosenbaum, a partner in Ernst & Young, 
LLP, regarding the five named plaintiffs in Cobell v. Norton. This report describes 
the process the contractor went through and also contains a summary of his opin- 
ions. These conclusions included: 

• The historical IIM ledgers were sufficient to allow DOI to create virtual ledgers 
that were substantially complete for the selected accounts. 

• The documents gathered by DOI supported substantially all of the dollar value 
of the transactions in the analyzed accounts. 

• The documents gathered by the Department of the Interior do not reveal any 
collection transactions not included in the selected accounts, with a single ex- 
ception in the amount of $60.94 that was paid to another account holder, due 
to a transposed account number entered in the recording process. 

• An analysis of relevant contracted payments, evidenced primarily by lease 
agreements, showed that substantially all expected collection amounts were 
properly recorded and reflected in the IIM accounts. 

• There was no indication that the accounts are not substantially accurate, nor 
that the transactions were not substantially supported by contemporaneous doc- 
umentation. 
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This analysis, including the named plaintiffs and the selected predecessors in in- 
terest, found both non-interest transaction over payments to class members (37 in- 
stances totaling $3,462) and under payments (14 instances totaling $244). 

As of June 30, 2005, Interior’s Office of Historical Trust Accounting [OHTA] had 
reconciled more than 21,847 Individual Indian Money [IIM] judgment accounts with 
balances totaling more than $56.3 million and an approximately 15,000 additional 
accounts with no balance as of December 31, 2000. This accounting effort found non- 
interest overpayments (2 instances totaling $2,205) and under payments (21 in- 
stances totaling $52). 

As of June 30, 2005, OHTA had also reconciled 3,995 IIM per capita accounts with 
balances of over $28.1 million and an additional approximately 4,000 accounts with 
no balance as of December 31, 2000. In this accounting effort, no overpayment or 
underpayment discrepancies were identified. 

Interest recalculations identified a particular set of IIM judgment transactions 
(786 instances totaling $25,000) where principal had been distributed without asso- 
ciated interest amounts (an underpayment) and, more broadly, interest amounts for 
judgment and per capita accounts that appeared to have been overpaid (a net 
amount approximating $377,000 on about 25,842 accounts). 

The National Opinion Research Center [the Center] at the University of Chicago, 
a national organization for research, has contracted to assist Interior with interpret- 
ing historical accounting data and results. It has recently completed a draft progress 
report entitled “Reconciliation of the High Dollar and National Sample Transactions 
from LandBased IIM Accounts,” looking at land-based IIM accounts that were open 
on or after October 25, 1994. The goal of the project is to assess the accuracy of 
the land-based IIM account transactions contained in the two IIM Trust electronic 
systems (Integrated Records Management System and Trust Funds Accounting Sys- 
tems) for the electronic era 1985-2000. Accuracy is being tested by reconciling all 
transactions of $100,000 or more and a large statistically representative random 
sample of non-interest transactions under $100,000. The historical accounting initia- 
tive is scheduled to end in August 2005. To date, the Center has found: 

• Over 98 percent of the sampled transactions needed for preliminary estimates 
have been reconciled for all 12 BIA regions. 

• A completion rate of 98 percent is extremely high in a sample such as this. The 
draft report states: “This very high completion rate for searching and attendant 
reconciliations should put to rest most concerns about the impact that the few 
remaining reconciled transactions might have on results.” 

• Of land-based IIM account transactions exceeding $100,000, 1,730, of 1,737 
were reconciled [99 percent]. The reconciliation identified both over payments 
[34 instances totaling $34,053] and under payments [24 instances totaling 
$47,168]. For the sampled land-based transactions of less than $100,000, fewer 
differences were found among the 4,134 out of 4,162 transactions reconciled, 
with over payments to beneficiaries [15 instances totaling $506] and under pay- 
ments [6 instances totaling $516]. 

• Reconciliation shows the debit difference rate to be 0.3 percent. 

• Reconciliation results show the credit difference rate to be a little over 1 per- 
cent. 

Based upon the historical accounting results so far. Interior suggests that Con- 
gress consider exempting Judgment and Per Capita funds from any proposed legis- 
lation. Regarding the findings from the IIM land-based accounting thus far, the net 
difference [under payments — over payments] would be about $10,000. Just under 
payments, without regard to offsetting over pa 3 mients, equal less than $48,000. Not- 
withstanding the facts, all parties need to be mindful of the cost, risks and uncer- 
tainties associated with continued accounting efforts involving the remaining as yet 
unreconciled accounts. 

Through December 31, 2004, OHTA also resolved residual balances in nearly 
8,200 special deposit accounts, identifying the proper ownership of more than $38 
million belonging to individual Indians, tribes, and private entities. By the end of 
2005, OHTA expects to resolve the proper ownership of approximately $51 million 
[cumulative] in residual IIM Special Deposit account balances. 

Consistent with Interior’s historical accounting plan, the Administration proposed 
funding the historic accounting at $130 million in fiscal year 2004, Congress appro- 
priated $45 million. We requested $109 million for fiscal year 2005; only $58 million 
was appropriated and this includes funding for tribal trust fund accounting as well. 
The fiscal year 2006 budget request for historical accounting is $135 million. This 
amount would provide $95 million for IIM accounting and $40 million for tribal ac- 
counting, however initial indications from House and Senate passed appropriations 



115 


bills suggest approximately $58 million will be provided. As a result of the lower 
appropriations amounts provided, the pace of completing Interior’s planned histori- 
cal accounting effort is slower, and the anticipated completion date will move fur- 
ther into the future. To date, interior has spent in excess of $100 million to obtain 
the historical accounting results indicated above. 

We are pleased to have an opportunity to review S. 1439, the “Indian Trust Re- 
form Act of 2005.” This bill was just introduced late last week so our comments 
today are preliminary ones. We will provide more detailed comments after an in- 
depth review of the bill. 

First, we appreciate the fact that legislation has now been introduced to attempt 
to address the issues in Cobell. We are pleased to see the bill focuses on consolida- 
tion of fractionated Indian lands and supports a more aggressive land acquisition 
program than the one currently under way. We do, however, have some serious con- 
cerns with the bill as currently drafted. 

Title I. S. 1439 would provide a yet undetermined number of billions of dollars 
to resolve the historical accounting claims of the class members of the Cobell litiga- 
tion. However, it does not provide for settlement of all of the elements of the Cobell 
litigation. In addition, in determining what is a reasonable amount. Congress should 
be aware that the $27,487 billion requested by the plaintiffs does not include money 
to resolve potential mismanagement of trust fund and asset claims. In deciding 
upon the amount to provide for a resolution, the Congress should carefully consider 
all potential liabilities with respect to the individual Indian trust. The legislation 
should resolve or restrict any claims that might permit the reinstatement of histori- 
cal accounting litigation comparable to the Cobell case. Congress should also realize 
that 25 tribal trust cases have been filed involving sums of money far greater than 
those involved in the individual Indian trust. 

Indian Trust Asset Management Demonstration Project Act. S. 1439 in- 
cludes provisions allowing for a pilot project for 30 tribes to take over management 
of Indian trust assets. However, it is critical to transfer the responsibility for results 
along with authority and funding. Thus, we do not believe the United States should 
remain liable for any losses resulting from a tribe’s potential mismanagement of an 
Indian trust asset. This is particularly true because the bill would allow tribes to 
develop and carryout trust asset management systems, practices, and procedures 
that are different and potentially incompatible with those used by Interior in man- 
aging trust assets. In a normal trust, this action would be considered a merger of 
Trustee and beneficiary and thus end the Trust. Of course this would have no im- 
pact on the government-to-government relationship. 

We look forward to further discussing the following key aspects of this provision. 
For example, would Interior need to develop expertise in 30 different trust asset 
management systems sufficient enough to ensure that everything a tribe is doing 
under that system is in keeping with Interior’s trust responsibility? If program re- 
assumption became necessary, how would Interior take back program responsibil- 
ities and integrate information back into our trust asset management environment 
when it has been collected and processed in different systems? What kind of con- 
stant monitoring of tribal activities will Interior have to do to ensure the tribe is 
living up to the standards in the bill? What performance standard would apply: the 
imminent jeopardy standard associate with Public Law 93-638 or the “highest and 
most exacting fiduciary” standard being required of Interior? 

Fractional Interest Purehase and Consolidation Program. As we stated 
above, we are pleased to see that the bill places a priority on developing an aggres- 
sive program for the purchase of interests in individual Indian land with the intent 
of restoring those interests to the tribes, we are not prepared to take a detailed posi- 
tion on the specific provisions in the bill until we have done further analyses. 

The President’s fiscal year 2005 budget request included an unprecedented $75 
million request for Indian land consolidation. Congress chose to appropriate $34.5 
million for the program in fiscal year 2005. In light of this, we requested $34.5 mil- 
lion for fiscal year 2006. 

As structured, the program in S. 1439 provides incentives where a parcel of land 
is held by 20 or more individuals and where an individual sells all interests in trust 
land. In cases where a parcel of land of land is held by over 200 individuals, the 
bill provides procedures for noticing interest holders and moving ahead with consoli- 
dation of the interests. These provisions will greatly help consolidate interests and 
reduce the costs of management of the individual Indian trust. 

Care must be given, however, to ensure that this bill does not work as an incen- 
tive to fractionate land so that individuals can become eligible for the bill’s incen- 
tives. So far, there has been no lack of willing sellers at appraised values. In addi- 
tion, we would like to work with you further on the thresholds and amounts in- 
cluded in this title. We have some serious concerns as to the cost of the significant 
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premiums provided in the bill. In addition, we would like to explore the possibilities 
for consolidation sale authority to reduce the associated public financing burden of 
addressing the fractionation issue. Further, we need Congressional clarification re- 
garding the seemingly apparent public policy of retaining individual Indian land 
within Indian Country ownership versus the trust responsibility to obtain fair mar- 
ket value for each land interest. We need to analyze the costs of the new incentives, 
the mechanisms for funding land acquisitions and the impact of the American In- 
dian Probate Reform Act on the rate of fractionation as a part of our implementa- 
tion plan. 

Restructuring the Bureau of Indian Affairs and the Office of the Special 
Trustee. S. 1439 includes a number of concepts that were discussed by the Joint 
Department of the InteriorATribal Leaders Task Force on Trust Reform in 2002. This 
task force was formed during the period when the department was examining ways 
to restructure the trust functions of the department in response to the trust reform 
elements of the Cobell court. The task force ended in an impasse with regard to im- 
plementing legislation on matters that were not related to organizational alignment. 
In the face of no legislation, the Department implemented a reorganization plan 
that could be achieved administratively. We will review this new title with respect 
to the reorganization just completed and provide you with our comments in our com- 
prehensive report on the bill. 

This title of the bill also extends the Indian preference hiring policy to the new 
Office of Trust Reform Implementation and Oversight created by the bill and abol- 
ishes the Office of the Special Trustee for American Indians. Interior would appre- 
ciate the opportunity to discuss these policy choices in some detail. 

While Interior is receptive to the concepts of establishing an undersecretary posi- 
tion and merging Indian programs under new leadership, we would like to discuss 
the objectives of such a proposal. In Interior’s view, such an initiative is unlikely 
to materially alter Indian trust performance due to the presence of other, more 
pressing, structural concerns about the trust, such as the lack of a clear trust agree- 
ment to guide responsibilities and expectations, appropriations that do not track 
with all program trust responsibilities, the lack of an operative cost-benefit para- 
digm to guide decisionmaking priorities, the challenges of incorporating Public Law 
93-638 compacting and contracting and the requirements associated with Indian 
preference hiring policies. These issues have frustrated the beneficiaries, the admin- 
istrators, and a various times Congress throughout the lifespan of this trust. We en- 
courage Congress to speak clearly in whatever legislative direction in chooses to 
write, and carefully consider the impacts the language will have in allowing us to 
meet the objectives of your constituents. 

It is clear that moving from today’s organization into a beneficiary-services-ori- 
ented organization of excellence will demand the highest of financial, information 
technology and managerial skills. American Indians make up less than 1 percent 
of the American public. If we unduly restrict hiring to this small fraction of poten- 
tial employees, instead of reaching out to whoever may be most qualified, we de- 
prive ourselves of 99 percent of the available talent pool. While the Indian pref- 
erence hiring policy does permit the hiring of non-Indians, it also may serve as a 
significant disincentive for non-Indian applicants. We would like the opportunity to 
serve Indian Country to appeal to a broader range of applicants so as to create an 
applicant pool large enough to ensure we are hiring well qualified employees. 

Let me be clear. Indian people who are the best or equally well-qualified should 
be given preference. This allows us to ensure our organization understands the 
unique issues of Indian country. However, when better qualified individuals are not 
even considered or given reasonable promotion potential, a reality exists that orga- 
nizational performance suffers. 

Audit of Indian Funds. The last title of S. 1439 requires the secretary to pre- 
pare financial statements for Indian trust accounts in accordance with generally ac- 
cepted accounting principles of the Federal Government. The Comptroller General 
of the United States is then required to contract with an independent external audi- 
tor to audit the financial statements and provide a public report on the audit. The 
secretary is required to transfer funding for this audit to the Comptroller General 
from “administrative expenses of the Department of the Interior” to be credited to 
the account established for salaries and expenses of the GAO. 

Congress created the individual Indian trust. We are hopeful that S. 1439 will re- 
solve many of the issues that we have spent over 9 years in court debating. 

From the Government’s standpoint, we believe S. 1439 should 

• provide for a full, fair, and final resolution of the entire case; 

• provide a clear and realistic statement of the government’s historic accounting 
obligations for the trust funds of individuals; 
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• resolve the accounting claims of the account holders and any associated funds 
mismanagement claims; 

• eliminate inefficient trust management obligations by consolidating individual 
Indians’ lands through a land purchasing program and address any historic 
land assets mismanagement claims; 

• clarify trust accounting and management responsibilities such that they are 
limited by available appropriations, so that future claims and litigation do not 
arise as a result of unfunded obligations; and, 

• provide a clear statement of the Government’s historic accounting obligations 
for Indian tribes. 

We recognize this is a daunting task. But I can assure you, it is no more daunting 
than the prospect of facing many more years in the court system tr 3 dng to find the 
answers to these issues. 

Mr Chairman, I would like to close with a comment in support of our people at 
the Department of the Interior. We want to be sure that the public record reflects 
the fact of their extraordinary service to the country. Many of our employees past 
and present have faced rough-sledding in the Cobell case and have been unfairly 
maligned. Department of the Interior employees working on the issues involved in 
the Cobell case, like the other employees of the department, are here to serve the 
American public. They work hard, in good faith, to implement the laws you enact 
and protect the legal rights of Native Americans. We ask that our employees be 
treated with the dignity and respect they have earned and deserve as we all work 
our way together through the difficult legal issues involved in the Cobell case. 

The department is encouraged by the Senate’s leadership on this issue. We look 
forward to resolving this case so that the department and beneficiaries can move 
forward on a positive agenda for Indian country. Thank you for the opportunity to 
appear. We would be happy to answer any questions you might have at this time. 


Prepahed Statement of Clifford Lyle Marshall, Sr., Chairman, Hoopa 

Valley Tribe 

We thank you for the opportunity to submit testimony on S. 1439, the Indian 
Trust Reform Act of 2005. The Hoopa Valley Tribe, one of the original self-govern- 
ance tribes, a section 131 tribe and member of California Trust Reform Consortium 
and ATNI, commends Chairman McCain and Vice Chairman Dorgan for their dedi- 
cation to resolving the issues arising from the Cobell v. Norton case, the Department 
of the Interior’s reaction to that case, and the future of tribal and individual Indian 
trust assets management. The Hoopa Valley Tribe appreciates the time and energy 
spent on the development of S. 1439 and is pleased with the outcome. We support 
the effort and look forward to working with the committee on improving the bill as 
it moves through the legislative process. 

S. 1439 presents a plan for remedying the wrongs of the past while proposing a 
structured approach for future trust management. It seeks to ensure that problems 
surrounding the Federal management of trust assets and resources, which have, af- 
flicted Indian country, for so long, will not plague us in the future. The bill supports 
the government-to-government relationship between tribes and the United States, 
adheres to the Federal Government trust Responsibility to tribes, and furthers the 
principles of self-governance and self-determination. Unlike past short-sighted trust 
management approaches of the United States, that gave rise to the breach of trust 
claims, S. 1439 is a balanced approach to addressing the immediate issues of Cobell 
and the Federal Government’s management of trust assets. Importantly, S. 1439 
also preserves the rights of tribes, as inherent sovereign governments, to participate 
in the management and protection of their territories and resources. It recognizes 
that the United States must be held accountable for past wrongs and also that true 
reform is needed for proper trust management in the future. We believe S. 1439 is 
the vehicle for that for that reform. 

Below, we discuss three overarching points of the bill and then provide brief com- 
ments on certain provisions. Specifically, we believe S. 1439 rightfully refocuses 
trust reform to the original objectives and intent of the 1994 Trust Fund Manage- 
ment Reform Act, blunting the United States’ recent policy of micromanaging trust 
issues in light of Cobell which has caused duplication and bloated bureaucracy. Fur- 
ther, we believe S. 1439 protects self-governance and the rights and abilities of 
tribes to participate in trust management. Finally, it appears S. 1439 frees up sub- 
stantial funds that could be used on the ground to address the many issues in In- 
dian country. 

Refocusing Trust Reform 



118 


We believe S. 1439 correctly refocuses trust reform back to the original mission 
of the American Indian Trust Fund Management Reform Act of 1994, 26 U.S.C. 
§§4001-4061. The Hoopa Tribe agrees with the goals and principles of the 1994 act. 
We also believe in the need for the Office of Trust Fund Management [OTFM] to 
operate within the BIA. The 1994 act established the Office of Special Trustee [OST] 
to oversee and coordinate reforms in the Department of the Interior’s [DOI] prac- 
tices relating to the management and discharge of the secretary’s trust responsibil- 
ity to tribes and individual Indians. Under the act, the OST is to ensure that poli- 
cies, procedures, practices and systems of the DOFs bureaus related to the discharge 
of the trust responsibility are coordinated, consistent and integrated. It is clear 
under the Act that OST is meant to be an oversight and coordinating entity. 

In light of Cobell, however, the OST in recent years has used the 1994 act to le- 
verage unnecessary control and micromanage trust issues. It has moved away from 
its intended role as a coordinating oversight entity to become an entity engaged in 
the delivery of trust services, a role originally reserved for the BIA. This has re- 
sulted in a fragmentation of appropriations for Indian programs, a dismantling of 
the Indian service delivery system and unnecessary duplication and bloating of bu- 
reaucracy. This is in direct contradiction to tribes’ longstanding desire to keep the 
BIA system intact while repairing resource management problems that need fixing. 
The purpose of the 1994 act was to provide oversight, not create a new agency fo- 
cused on protecting itself from liability. 

We do not need additional bureaucracy, nor can we afford it, particularly in to- 
day’s budget environment. OST has been operating under a “bright line” philosophy 
under which it attempts to develop an arbitrary separation between Indian assets 
and the people themselves. Indian people and their assets, however, cannot be con- 
veniently separated simply by dividing programs and functions and moving trust 
program management from a single line of authority to multiple lines of decision- 
makers at different agencies. Any bright line plan that has a basic framework to 
separate trust assets from Indian communities will necessarily be in conflict with 
the goals of economic development, providing adequate services, and reducing pov- 
erty in Indian country. 

Under the existing BIA structure, each Regional and Agency Office has estab- 
lished internal trust personnel to oversee the management of trust assets at every 
point in the delivery of trust services. The OST has also established trust officers 
to serve in the Regional and Agency Offices. Under the combined BIA and OST re- 
structured trust programs, there are nearly 1 dozen Federal employees carrying out 
what was done by less than One-half in previous years. We do not believe this is 
what was intended by the 1994 act. 

The Hoopa Tribe supports S. 1439, in part, because title V takes bold steps to re- 
structure the BIA and the OST. Title V seeks to ensure a more accountable adminis- 
tration of the secretary’s duties with respect to providing services and programs to 
Indians and tribes, including the management of trust resources. Title V creates the 
position of under secretary for Indian Affairs, who reports directly to the Secretary 
of the Interior, and provides for the phasing out of the OST by December 31, 2008. 
The termination of the OST is specihcally intended by the 1994 act. S. 1439’s clear 
sunset of the OST protects against the possibility that the OST will become perma- 
nent, regardless of its efforts in bureaucracy building and assuming the responsibil- 
ity for delivering certain trust services. 

The Hoopa Tribe supports S. 1439’s creation of the position of Under Secretary 
and the transfer of the duties and functions of the OST and the Assistant Secretary 
for Indian Affairs to this new position. We think the plan will streamline the proc- 
ess for carrying out trust functions. Moreover, with the emerging trust issues regu- 
larly surfacing in other bureaus and agencies of the DOI, we believe the creation 
of the under secretary position will help resolve trust problems tribes face due to 
the lack of coordination or understanding of the issues by those other agencies/bu- 
reaus. Having one direct line of authority will assist in the coordination of the var- 
ious aspects of trust management. Further, we support the effective merger of OST 
functions back into Indian programs of the BIA, under the under secretary. This 
would prevent the duplication of services and the overgrowth of bureaucracy, and 
foster progress in the delivery of services to Indian people. 

S. 1439 Protects self-governance and the ability of tribes to manage their own re- 
sources 

As a self-governance tribe and participant of section 131, we are grateful that 
Congress recognizes the benehts of the section 131 Demonstration Project and has 
included the Indian Trust Asset Management Demonstration Project Act in Title III 
of S. 1439. The Hoopa Tribe is honored to participate in the section 131 project with 
the six other tribes in the California Trust Reform Consortium (Karuk, Yurok, 
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Cabazon, Big Lagoon, Redding, and Guidiville) as well as the Salt River Pima Mari- 
copa Indian Community, the Confederated Salish — Kootenai Tribes and the Chip- 
pewa Cree of the Rocky Boys Reservation. Section 131, to date, has heen successful. 
Accordingly, we strongly support the Demonstration Project in S. 1439 and will as- 
sist in any manner to address areas of concern that Congress or the Administration 
may have. 

The motivation behind section 131 [section 139 in its initial year] was multi-fold. 
For the California Trust Reform Consortium, we sought protection of our then-exist- 
ing Operating Agreement for trust resources management that we entered into with 
the BIA Pacific Regional Office [PRO] and protection of our relationship with the 
PRO in the face of uncertainty in the direction of trust reform efforts. We did not 
want the imposition of the restructured OST and DOI to alter our tried and true 
successful means of managing our trust resources. It is our position that trust re- 
form should focus on what is broken and preserve what is working. Section 131 
tribes have systems and practices for trust management that work. In fact, pursu- 
ant to section 131 each participating tribe underwent an evaluation by the OST and 
received a determination that it is capable of performing compacted trust functions 
under the same fiduciary standards to which the secretary is held. Hoopa was even 
cited as “an excellent example of trust administration, in furtherance of tribal self- 
determination.” 

Section 131, we also believe, is an appropriate way to showcase successful models 
of trust management that not only demonstrate to the United States how trust 
management can be implemented, but also encourage tribes to participate in the 
management of their resources. It stands as an example that local decisionmaking 
and combined efforts with the BIA can result in significant trust management im- 
provements. Tribes can properly implement trust management even though they 
may use different practices and methods than the DOI. Title III of S. 1439 main- 
tains and encourages this concept by preserving the ability of tribes to continue 
their own successful trust resource management. 

The S. 1439 Demonstration Project builds upon and encourages self-governance 
and self-determination, which are proven successful policies for building growth in 
capability and infrastructure in tribal governments. We believe that the Demonstra- 
tion Project under title III will provide a useful model for how tribal governments 
can assist the United States with properly managing trust assets and create an un- 
derstanding on the part of the Federal Government of the differences between our 
respective values and expectations when managing trust assets within our tribal 
territories. We also believe that all tribal governments, regardless of whether they 
are direct service tribes or operating pursuant to self-governance or self-determina- 
tion agreements, should be a part of the management of trust assets within their 
jurisdictions. Active participation by tribal governments in the management of trust 
assets not only creates positive results, but reduces the chance of conflicts or breach 
of trust claims. Again, we support the concept of the Demonstration Project and are 
committed to working with the committee to find ways for tribal governments of any 
fashion of service delivery to engage in the management of their trust assets. 

One concern we do have with the Title III Demonstration Project is that the de- 
fault action under section 304(b)(3) is to deny approval of a tribal applicant’s dem- 
onstration project plan if the secretary does not act within a certain timeframe. We 
believe this standard should be reversed so that a plan is approved unless specifi- 
cally denied by the Secretary. This approach would be mindful of the fact that tribes 
are always at a disadvantage when the secretary has the ability to obstruct the ne- 
gotiation process. 

Under S. 1439, substantial amounts of money will be available for use on the ground 

to address the many issues in Indian eountry. 

It appears that under S. 1439 a substantial amount of funds currently being used 
for litigation costs by the DOI in the Cobell case as well as reorganization efforts 
of the OST would be available to be used for on-the-ground initiatives in Indian 
country to address the many needs of tribes and their members. 

We have previously estimated that the costs of implementing the To-Be Model, 
Records Policy and Trust Examination Handbook nationwide would be approxi- 
mately $1 billion. While we support the continuing requests of tribal leaders to pro- 
vide adequate funding for trust resource programs, we do not support the concept 
that creating new multi-million dollar centralized bureaucracies located thousands 
of miles away from where the resources need to be managed is the best way to ac- 
complish trust improvements. To the contrary, we strongly believe that meaningful 
and cost effective trust improvements occur when there is support and funding pro- 
vided at the local level. S. 1439 appears to recognize this principle by encouraging 
self-governance and the integration of tribal government action with a local deci- 
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sionmaking focus in trust management. S. 1439 appears to streamline trust man- 
agement rather than expand Federal bureaucracy. With this, moneys that would 
have been put toward centralized bureaucracies, it appears, would be available for 
spending at the local level on trust improvements. This, in turn, will further tribal 
economic development and the effort to reduce poverty among tribal members. 

Titles I, II, IV, and VI of S. 1439 

The Hoopa Tribe is in support of a timely and fair resolution of the Cobell case. 
The importance of the United States’ obligations to Indian people can never be di- 
minished. Further, Indian people should not suffer from inaction on their claims. 
The Hoopa tribe has had experience with claims that take far too long to resolve. 
Such delay does not do justice to Indian people. A fair and timely resolution is need- 
ed so Indian people can move forward. We look forward to hearing the comments 
that will be forthcoming with regard to the proposal outlined in title I. 

The Hoopa Tribe previously has not supported the concept of a commission be- 
cause we do not want it to become another level of overreaching bureaucracy. How- 
ever, as title II is written, it seems the Trust Asset Management Policy Review 
Commission [Commission] might provide some benefit in reviewing the laws and 
practices of the DOI with respect to trust asset management, and recommending im- 
provements to those laws and practices to the Secretary and Congress. The manner 
in which Indian trust services has been staffed, funded and carried out has left 
many of us with a strong sense of frustration and disappointment. The commission 
concept may help ensure that the problems which plagued us in the past will not 
plague us in the future. It is absolutely necessary, however, to ensure that there 
is no risk that the Commission will take on a life of its own, by extending its reach 
beyond reviewing and making recommendations. It cannot duplicate efforts of the 
agencies nor can it drain critically needed funds from Indian programs or wield any 
authority over how tribal governments address individual issues relating to trust 
management. The manner in which Title H is drafted appears to protect against 
such short-sighted policies and additional bureaucracy that would only complicate 
the problems. We recommend, however, that the commissioners selected from Indian 
country consist of a balance between direct service and self-governance tribes. 

The Hoopa Tribe strongly supports resolving the problem of fractionated interests. 
We, however, reserve comments on title IV regarding the Fractional Interest Pur- 
chase and Consolidation Program until we have had the opportunity to hear from 
the Indian Land Working Group and other appropriate entities that have an inter- 
est in this matter. 

We believe the concept in Title VI, Audit of Indian Trust Funds, is necessary to 
ensure adequate checks and balances of financial trust functions within the Federal 
Government. The requirement for an independent audit will lend necessary credibil- 
ity to the overall management of trust funds by the Federal Governments. 

We want to express our appreciation for Chairman McCain’s and Vice Chairman 
Dorgan’s leadership demonstrated through the introduction of S. 1439. Trust mis- 
management problems have afflicted tribes and Indian people for too long. Allowing 
these problems to remain unresolved for much longer will only create more injus- 
tices, conflict and delays in the services the United States is obligated to provide 
Indian people. It is time to act. We believe that S. 1439 is a solid foundation for 
such action, and we look forward to working with the committee, the House Re- 
sources Committee and the Administration to move meaningful legislation through 
the process as expeditiously as possible. 


Statement of the Harvey Moses, Jr., Chairman Confederated Tribes of the 

Colville Reservation 

The Confederated Tribes of the Colville Reservation [Colville Tribe] would like to 
express its thanks to Chairman McCain and Vice Chairman Dorgan for introducing 
S. 1439, the “Indian Trust Reform Act of 2005,” and would like to take this oppor- 
tunity to provide initial thoughts and comments on the bill. Although such an im- 
portant legislative initiative will undoubtedly generate a wide range of reactions, 
the Colville Tribe generally supports the legislation and believes that it is a crucial 
first step in resolving the Cobell v. Norton litigation and implementing meaningful 
trust reform in the Department of the Interior. 

While the statements contained herein are based only on a preliminary review of 
the bill, the Colville Tribe is pleased to see that title V of S. 1439 would help rectify 
one of the more unfortunate recent developments in Federal Indian policy — the rise 
and gradual domination of trust issues by the Office of Special Trustee [OST]. The 
Colville Tribe has long made known its opposition to OST, as have many of our sis- 
ter tribes in the Pacific Northwest and around the country. Our opposition to OST 
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and our desire to see the transfer of OST functions back to the Bureau of Indian 
Affairs [BIA] are based on our own experiences with OST and on the detrimental 
impact continued funding of the OST bureaucracy has had on the funding levels of 
critical Indian programs. 

The Colville Reservation comprises over 1.4 million acres of trust and allotted 
lands in north central Washington State. With lands that include timber, agricul- 
tural and water resources, our tribe and our tribal members necessarily depend on 
a smooth working relationship with our local BIA agency office to ensure that land 
transactions and other BIA supervised activities are completed in a timely manner. 
For decades, the Colville Tribe has generally enjoyed such a relationship. Certain 
activities undertaken by the OST, however, have resulted in periods of extended 
delays in completing land sales by and between our people. OST has gone so far 
as to impound our tribe’s probate records from our agency office in Nespelem, WA 
[where they had been secure for decades], and moved them to Albuquerque, NM. 
We understand that since the move, OST cannot account for all of the records. To 
say the least, these actions have dealt a serious setback to our tribe’s ability to con- 
duct business and are not in keeping with a healthy and constructive Federal-tribal 
relationship. 

Also, as we noted in statements previously submitted to the committee in connec- 
tion with its March 9, 2005, oversight hearing on trust reform, continued funding 
of OST at the expense of the BIA means that OST diverts critical funding and per- 
sonnel away from agency offices. Our tribal members are the beneficiaries of these 
agency-level services and are the very people who need the assistance most and who 
can least afford to suffer bureaucratic folly. Indeed, every new fiscal year brings 
with it another increase in OST funding and a corresponding reduction in BIA fund- 
ing for critical health and safety programs. Returning these functions to a single ad- 
ministrative entity, as proposed by S. 1439, would reverse this trend. 

While we believe a need exists for independent oversight of the BIA’s delivery of 
trust services, OST has morphed far beyond this oversight function. As proposed, 
title 11 of S. 1439 would establish a trust management policy review commission 
that would provide policy oversight, while title VI would give the Government Ac- 
countability Office a key role in overseeing how the Department safeguards its trust 
responsibility. While these titles could use some fine tuning, the Colville Tribe be- 
lieves that these are steps in the right direction. 

The Colville Tribe also agrees with the intent of title III — which would establish 
the Indian Trust Asset Management Demonstration Project — that tribes that so 
choose should have an opportunity to prioritize funding and management of their 
trust resources based on their own needs. Although we have questions on how the 
proposed project will be implemented and are interested in seeing the details of how 
tribes and the Department would negotiate a “trust resource management plan,” 
these issues can surely be resolved later. 

Title I of the bill proposes a voluntary claims resolution regime to settle the ac- 
counting claims of the hundreds of thousands of Individual Indian Money [IIM] ac- 
count holders currently embroiled in the Cobell v. Norton litigation. While the spe- 
cific dollar amount is left undetermined in S. 1439, the tribe is very encouraged that 
funds to resolve the IIM accounting claims will come from the Judgment Fund and 
not from the annual Indian program appropriation. The tribe is also supportive of 
the availability of judicial review for claimants to challenge their settlement amount 
or, indeed, challenge the methodologies used to arrive at a settlement amount. We 
are mindful of the complexities involved in trying to settle the Cobell case, and are 
fully aware that many questions need to be answered, but applaud the committee 
for taking the initiative to bring this 9-year old litigation to a fair and final conclu- 
sion. 

The Colville Tribe supports a comprehensive legislative approach such as the one 
set forth in S. 1439. The legislation would clarify the Department’s trust obligations 
and ensure that services provided by the BIA are not jeopardized because of a com- 
peting office within the department. 

Again, the Colville Tribe thanks the committee for the opportunity to present its 
preliminary views on this critical legislative proposal. The Tribe looks forward to 
working with the committee on this important subject. 
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As Chairman of the Cheyenne River Sioux Trib 
S. 1439, the Indian Trust Reform Act of 2005. I commend Senators McCain and Dorgan for 
introducing such ground-breaking legislation that would provide fundamental change in the federal 
government's management of Indian trust resources and would provide a method for settlement of 

V. Norton, a case that has embroiled most of Indianjt^gunj^foj 
like to say at the outset that, because of the short time between the introduction of the bill and this 
hearing, we have not yet had the opportunity to complete our study of its provisions and it may very 
well be that we will have additional points to be made after ftiither study of the bill. 

In March of this year, I testified as to the effects of the Cobell lawsuit, specifically on the 
Department of Interior's reorganization of the Bureau of Indian Affairs (BIA) and the Office of the 
Special Trustee (OST), for the Cheyenne River Sioux Tribe at the Great Plains Region, My 
testimony reflected the nearly universal view that settlement of Cobell is necessary and prudent, as 
the case has been a fiscal drain on vital resources that would otherwise be dedicated to tribal 
governments for law enforcement, healthcare and other social programs. However, I noted that, like 
many tribes, the Cheyenne River Sioux Tribe is a tribal account holder and has many members who 
are Individual Indian Money account holders as well. Consequently, my testimony stressed that any 
settlement of the watershed case should balance the interests of both tribal and individual account 
holder interests and recognize that such a balance is an essential element to a successful out-of-court 
resolution. I also stressed that, in addition to settlement of the Cobell case, there also needed to be 
fundamental reform of the BIA’s management of Indian trust resources. Finally, I stressed that any 
reform of trust management needs to reflect the fact that "one size does not fit all," and that the needs 
of the Great Plains Region were far different from the needs of other Regions. To that end, we 
proposed a Great Plains Demonstration project that would allow the Tribes of that region a special 
role in the management of the trust resources of their reservations. 


The blue represents ttie thunder clouds above the wxld where live the thunder birds who control the four winds. The rainbow is for foe 
Cheyenne River Sioux people who are keepers cX the Most Saoed Caif Pipe, a gift from foe White Buffelo Calf Maiden. The eagle 
feafoers at the edges of foe rim of the world represwrt foe spotted eagle who is foe protector of all Lakota. The two pipes fused together 
are for unity. One pipe is for foe Lakota, foe other for all foe oth«- Indisi Natkms. The ^llow hoops represent foe Sacred Hoq>, which 
shall not be broken. The Sacred Calf Pipe Bundle in red represents Wakan Tanka • The Great Mystery. All foe colors of the Lakota are 
visible. The red, yellow, black and white represent foe four maK? races. Tfoe blue is ftx heaven and foe green for Mother Earth 

- 1 - 
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Today, it is clear that Senators McCain and Dorgan took many tribal views into consideration 
in drafting S. 1439, particularly in the provisions dealing with the Indian trust resource management 
demonstration project, creating a new office of the Under Secretary for Indian Affairs, and 
restructuring the BIA and the OST. On behalf of the Cheyenne River Sioux Tribe, I would like to 
give my strong general endorsement of these provisions and respectfully request that such provisions 
be retained in the final version of the bill. Once we have studied the bill more closely, I feel certain 
that there will be changes that we will request that you consider. For example, while the bill 
addresses settlement of claims for an accounting of IIM accounts held by individuals, it is unclear 
whether tribes, as IIM account holders, are considered claimants for purposes of settlement. We 
address these issues in more detail below. 

In February 2004, the Great Plains Region-Tribes joined efforts in presenting an alternative 
plan to Reorganization in the Great Plains Region to Congress. The alternative plan focused on the 
unique land-based needs of the Great Plains Region-Tribes for reform at the local level, such as a 
need for range management functions such as soil and range conservation. Since that time, 
significant progress has been made toward effectuating a different course of reform for land 
management functions in the Great Plains Region. Accordingly, we applaud Title II of the bill, 
which would effectively codify direct service, self-determination and self-govemance tribes' ability 
to undertake reforms that are specifically targeted to their regions and trust assets. 

We also endorse the Title II language that addresses liability issues implicated in the Project 
plans, requiring that such plans will not diminish, increase, create or otherwise affect the liability of 
the United States or a participating Indian tribe for any loss resulting fi-om the management of assets 
under the plan, and that the operation of such plans under the Project in no way diminishes or 
impacts the trust responsibility of the United States to Indian tribes and individual Indians. As a 
direct service tribe, we strongly believe that our treaties guarantee that the United States will provide 
services at the local level to our people and reimburse the tribes for any services lost, and that any 
failure to do so is a breach of trust. The trust obligation is the cornerstone of our relationship with 
4i^eral G39^iWnt, and any provision rolling baiScW^Mfi'beSifi^K^bBiretary is 

Moreover, we fiilly support the abolishment of the OST by December 31, 2008 and 
transitioning that agency's responsibilities back to the BIA during the interim. In previous testimony, 
we questioned the expanded role of the OST from that of an agency which performs simple oversight 
functions, as originally envisioned in the American Indian Trust Fund Management Reform Act of 
1994, to performing operational duties of trust management. This expansion raised questions about 
the effectiveness of the OST's oversight role and the need for concrete independent review of its 
performance. It is commendable that Senators McCain and Dorgan recognized that the agency has 
gone well beyond its intended purpose and that the proper bureau within Interior for managing trust 
resources and providing trust services at the local level is the BIA. Our only concern with this 
provision is that the date of abolishment of this office is postponed until 2008. We respectfully 
request that the Committee consider an earlier date. In our view, this Office should be phased out no 
later than December 31, 2006. 

Finally, we are in full support the provision creating an Under Secretary for Indian Affairs, 
who reports direct to the Secretary of the Interior. It 

authorized to have overall management and oversight authority on matters of the Department relating 
to trust ass fond management and reform, including those duties transferred from the 

Special Trastee. However, we hope that the Under Secretary's enumerated management and 

The biue represents the thunder cfouds above the world where live the thunder birds who control the four winds. The rainbow Is for the 
Cheyenne River Sioux people who are keepers of the Most Sacred Calf Pipe, a gift from the White Buffalo Calf Malden. The eagle 
feathers at the edges of the rfm of the worid represent the spotted eagle who is the protector of all Lakota. The two pipes fused together 
are for unity. One pipe is for the Lakota, the other for all the other Inc^ Nations. The yellow hoops represent the Saaed Hoop, which 
shall not be broken. The Sacred Calf Pipe Bundle in red represents Wakan Tanka - The Great Mystery. All the colors of the Lakota are 
visible. The red, yellow, black and white represent the four major races. The blue is for heaven and the green for Mother Earth 
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oversight duties will include oversight responsibilities for Indian trust functions and treaty-based 
rights throughout the Department of the Interior, including all Bureaus (not just BIA, BLM and 
MMS). It is imperative that the Under Secretary be apprised of all trust-related issues across all 
Bureaus, since he/she will ultimately be answerable to failure to manage and administer Indian trust 
resources in accordance with federal law. 

The Cheyenne River Sioux Tribe acknowledges that settlement of Cobell v. Norton is in the 
best interest of tribal and individual IIM accountholders. However, any settlement must recognize 
the rights of both types of beneficiaries and balance their interests so that a fair and equitable 
resolution can be accomplished. S. 1439 provides for settlement of claims for an accounting of IIM 
accounts held by individuals, however, it is unclear from the bill language whether tribes, as IIM 
account holders, are considered claimants for purposes of settlement. Section 1 10(d) appears to 
preclude settlement of tribal IIM claims "seeking an accounting, money damages or any other relief 
relating to a tribal trust account or trust asset or resource," but it is unclear whether a tribal trust 
account includes tribal IIM accounts. We suggest that this be clarified to avoid any misinterpretation 
that tribes should not be considered claimants for purposes of settlement in this bill. 

To conclude, I would like to thank the Chairman, Vice Chairman and members of Senate 
Committee on Indian Affairs for holding this hearing today. The many voices of Indian Country 
should be heard regarding the impact of this landmark legislation on the future of not only the Cobell 
lawsuit, but also the structure of the federal agencies that implement and manage the federal trust 
responsibility. 


The blue represents the thunder clouds above the world where live the thunder birds vrho control the four winds. The rainbow Is for the 
Cheyenne River Sioux people who are keepers of the Most Sacred Calf Pipe, a gift from the White Buffalo Calf Maiden. The eagle 
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shall not be broken. The Sacred Calf Pipe Bundle in red represents Wakan Tanka - The Great Mystery. All the colors of the Lakota are 
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The Intertribal Monitoring Association on Indian Trust Funds (ITMA) is a 
representative organization of the following 63 federally recognized tribes: Absentee 
Shawnee Tribe, Alabama Quassarte Tribe, Blackfeet Tribe, Central Council of Tiingit 
& Haida Indian Tribes of Alaska, Chehalis Tribe, Cherokee Nation of Oklahoma, 
Cheyenne River Sioux Tribe, Chippewa Cree Tribe of Rocky Boy Reservation, Coeur 
D’Alene Tribe, Confederated Saiish & Kootenai Tribes, Confederated Tribes of 
Colville, Confederated Tribes of Warm Springs, Confederated Tribes of Umatilla, 
Crow Tribe, Eastern Shoshone Tribe, Ewiiaapaayp Band of Kumeyaay Indians, 
Fallon Paiute-Shoshone Tribe, Forest County Potawatomi Tribe, Fort Belknap 
Tribes, Fort Bidwell Indian Community, Fort Peck Tribes, Grand Portage Tribe, 
Hoopa Valley Tribe, Hopi Nation, Iowa Tribe, Jicarilla Apache Nation, Kaw Nation, 
Kiowa Tribe, Kenaitze Indian Tribe, Lac Vieux Desert Tribe, Leech Lake Band, 
Mescalero Apache Tribe, Metlakatia Tribe, Muscogee Creek Nation, Nez Perce Tribe, 
Northern Arapaho Tribe, Northern Cheyenne Tribe, Ojibwe Indian Tribe, Oneida 
Tribe of Wisconsin, Osage Tribe, Walker River Paiute Tribe, Passamaquoddy- 
Pleasant Point Tribe, Penobscot Nation, Pueblo of Cochiti, Pueblo of Laguna, 
Pueblo of Picuris, Pueblo of Sandia, Quapaw Tribe, Quinault Indian Tribe, Red Lake 
Band of Chippewa Indians, Salt River Pima-Maricopa Indian Tribe, Sault Ste. Marie 
Tribe of Chippewa Indians, Shoshone-Bannock Tribes, Sisseton-Wahpeton Oyate 
Tribes, Soboba Band of Luiseno Indians, Southern Ute Tribe, Thiopthlocco Tribal 
Town, Three Affiliated Tribes of Fort Berthold, Tohono O’odham Nation, Turtle 
Mountain Band of Chippewa, Walker River Paiute Tribe, Winnebago Tribe of 
Wisconsin, and the Yurok Tribe. 
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S. 1439 represents the first and perhaps the only opportunity to settle Cobell v. 
Norton ("Cobeir) through discussions between trust beneficiaries and the United States 
Congress, the entity that established the trust and which has plenary, but not unlimited 
authority to establish the terms of the trust. One of the most positive aspects of this 
significant legislation is the simple fact that it has been introduced and by whom. As a bi- 
partisan effort to construct a settlement, the Chairman and Vice-chairman of the Senate 
Committee Indian Affairs Committee (“SCIA” or “Committee”) have demonstrated true 
political courage and leadership in crafting a bill to address this bitterly controversial issue 
and the sponsors of S. 1439 deserve thanks and appreciation for this bold step. 

ITMA recognizes that a number of the provisions of S. 1439 come directly from the 
Principles for Legislation (“50 Principles”) established by the Trust Reform and Cobell 
Settlement Workgroup (“Workgroup”). These include; 

* Obtaining the funding for the settlement from non-programmatic sources, 
specifically the Judgment Fund; 

* Recognition that an adequate accounting in conformity with trust law cannot 
be performed by the government; 

* Recognition that compensation to individual Indian trust beneficiaries should 
not be applied to determine eligibility for federal programs such as Social Security, 
Medicaid and Medicare; 

* Establishment of a sunset for the Office of Special Trustee (“OST”). 

Before addressing the specific provisions of the bill, ITMA wishes to commend the 
Chairman and Vice-Chairman of the Committee for making the Majority and Minority 
General Counsel available to ITMA throughout the drafting of the Principles developed by 
the National Trust Reform Workgroup, as well as during our ITMA Member Meeting held in 
Denver the same week as this hearing. The information provided by these senior 
members of the Committee’s staff addressed a number of questions about how certain 
provisions of the bill were drafted. This provided those attending the meeting with the 
opportunity to begin a dialogue with the Committee's staff on these complicated issues. 
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I. Cobell Settlement 

Establishing an adequate range for the cost of a settlement 

While S. 1439 recognizes that a Cobell settlement will involve billions of dollars, the 
bill stops short of embracing the Workgroup-derived settlement figure of $27,455 billion. 
ITMA believes that the government has a strong incentive to “lowball” the cost of a 
settlement before this Committee while using higher estimates of the ongoing costs and 
contingent liability of this case before other Congressional institutions. By adopting the 
Workgroup-sponsored settlement figure, the sponsors can send a loud and clear message 
that the current Administration needs to begin considering and discussing a settlement 
amount that will be acceptable to Indian Country. 

At the same time, ITMA recognizes that we must develop together a model to 
determine how much to compensate the victims of this injustice. We greatly appreciate 
the sponsors’ recognition that a settlement must be measured in the billions. We must 
now work on how to develop a rationale for a more specific number. In this process, we 
must bear in mind that the insurmountable burden of accurately measuring the precise 
amount of compensation is due completely to the federal government’s mismanagement 
of its own records. In light of this, we believe that it may be worthwhile to work with 
Committee staff to develop some models for calculating a fair and equitable settlement 
figure. ITMA would be happy to work with the Committee in exploring various models that 
might be useful in this regard. 

Previous Congressional effort to settle Cobell 

One earlier Congressional effort to settle the Cobell case’ failed spectacularly, in 
large part because that effort merely adopted the position of one of the parties and 
attempted to enact it without benefit of hearings or opportunity to be heard by the other 
party, or by anyone whose rights would have been affected. That effort deserves some 
attention, both because it reflects the Administration’s proposed settlement methodology 
and because it represents the ease with which the Congress could be misled if the 


^ H.R. 2691, Section 137 (108“’ Cong., I” Sess.) (House appropriations bill for Interior and Related Agencies 
for FY 2004). 
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committees of jurisdiction are not permitted to exercise the oversight role that the rules of 
Congress contemplate for them.^ 

H.R. 2691 would have required the Secretary to conduct a “statistical sampling 
evaluation" of IIM accounts, making such judgments as to feasibility and appropriateness 
as she deemed appropriate, to determine “the rate of past accounting error,” with a 98% 
confidence level.^ The Secretary would then make “adjustment” to IIM accounts by 
applying the calculated "error rate” to “to the average transaction amount for transactions 
in an account."'' This approach would have the effect of enacting into law the plan 
submitted to Congress by the Interior Department on July 2, 2002.® This approach has a 
certain off-handed ring of reasonableness (statistical sampling), validation (98% 
confidence level), and fairness (apply the error rate to whatever the average transaction 
amount, whatever it is). 

These facile assumptions, however, mask significant flaws in the approach that are 
neither examined nor disclosed. First, the approach specified in the bill and in the 
Department's proposal would exclude from the sampling all special deposit, judgment, and 
per capita accounts.® Money in these accounts represented more than one-half the entire 
IIM portfolio.'' And money in those accounts, likely most of it in fact, does belong to 
account holders. Statistical sampling of a judgment sample of less than one-half the 
portfolio is simply not an appropriate method of estimating losses from the portfolio as a 
whole. 

Secondly, this approach would have the effect of applying a factor determined by 
the mere incidence of clerical or computational error to make restitution, without regard to 
the magnitude of those errors. There is no rational relation between these two elements, 
even for the sampled accounts. Suppose, for example, that a sample account contains 

■ Indian country has been cautioned, if the cuirent legislative effort represented by S. 1 439 is not successful, 
that the appropriations committees will likely work changes in the law governing the Cobelt case. That is precisely 
what H.R. 2691, id., proposed to do, notwithstanding House Rule XXI(2)(b) that provides, “A provision changing 
existing law may not be reported in a general appropriation bill, ... except germane provisions that retrench 
expenditures . . . and except rescissions” 

^ H.R. 2691, n.I9, supra. Section 137 (b), p. 85. 

Id., section 137(d)(1), p. 86. 

' DEPARTMENT OF THE INTERIOR, REPORT TO CONGRESS ON THE HISTORICAL ACCOUNTING 
OF INDIVIDUAL INDIAN MONEY ACCOUNTS, prepared Pursuant to Conference Report 107-234 (July 2002). 

H.R. 2691, u. !9, supra. Section 137(k), p. 89. 

^ As of December 31, 2000, S69.5 million were contained in 9,013 per capita accounts; 33,205 judgment 
accounts contained S80.8 million; and special deposit accounts contained S67.9 million. The total amount of all IIM 
accounts was reported as S416.2 million. DEPARTMENT OF INTERIOR REPORT, n.5. supra, at A-10. 
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100 transactions with an average transaction amount of $40 for the period reviewed, and 
two “accounting errors” representing a combined dollar loss of $1,000 to the account. The 
“rate of past accounting error” would be two one-hundredths, or 2%, Applying the “error 
rate” of 2% to the average transaction amount of $40 would result in an adjustment of 
eighty cents ($.80) to the account against a known loss of $1 ,000.00. This account would 
be settled for .00008 cents on the dollar, or less than one one-hundredth of a penny on 
the dollar. 

For these reasons, ITMA has insisted that every proposal for settlement of the 
accounts at issue in the Cobell case should be transparent, with an opportunity for full 
examination of underlying assumptions. The Department has attempted to foist onto tribal 
and individual account holders the use of “statistical sampling" and resulting “error rates” 
for more than ten years.® In its deliberations, the Congress must not allow sheer repetition 
to become accepted wisdom. In particular. Congress must not be misled into accepting 
“statistical significance" as a reflection of “economic significance." 

Establishing a settlement distribution framework 

In this area S. 1439 includes provisions that are not consistent with the Principles. 
The discussion in Denver on July 28, 2005 included a very candid discussion about the 
factors that were taken into account as this section was drafted. For example, any 
settlement legislation that will be enacted into law must take a wide range of congressional 
views into consideration and appeal to a broad cross-section of Congress. It is at least 
arguable that a majority of Congress might not support a bill that simply appropriated 
funds into a court registry with no guidance as to their disposition. At the Denver meeting 
the respective SCIA general counsel's seemed receptive to the idea that the Chairman 
and Vice-Chairman were not completely opposed to considering a more “judicial-centric” 
distribution mechanism. In the final analysis, it will be important that the distribution 
scheme enjoy the confidence of affected parties. That confidence will be in direct 
proportion to the clarity and specificity for payment contained in the statute. 


* See, SWIMMER, ROSS, “. . . if the projected error rate holds, the accounting errors are likely to be bar less 
than the billions suggested by the plaintiffs.” TULSA WORLD (July 17, 2005, p. G-2). 
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Establishing an allocation methodology 

The more clarity Congress can provide about how settlement funds will be 
distributed, the more amenable Indian Country may be to alternatives to the simple 
process of depositing the settlement funds in the court registry. As introduced, S, 1439 
provides too great a degree of discretion to the proposed Special Master. Even if there 
were widespread agreement about the proposed formulation of the office of the Special 
Master, which there is not, there would still be widespread unease about the factors the 
Special Master can or will take into consideration in allocating settlement funds. ITMA 
believes this question is best addressed in legislation. Unquestionably, a great deal of 
work must be done to craft clear standards for the distributing entity to follow. History 
shows that such an effort will yield substantial rewards by minimizing unproductive 
disputes between the intended beneficiaries of the settlement fund and the entity charged 
with its distribution. 

Attorney's Fees 

The framework for compensating attorneys does not reflect the common practice 
for compensated counsel in similar class action cases. This case has certainly seen more 
than its share of controversy. In the end, even representatives of the Department of 
Interior have acknowledged that the suit has focused attention on an often-ignored part of 
America’s responsibility as a trustee. However Congress should eventually decide to treat 
the matter of attorneys' fees, the method should be fully transparent so that all members 
of the class, the government, and the Congress are fully aware of the methodology put 
forth. ITMA understands that plaintiffs agreed during the hearing to provide the 
Committee with further information on the contractual arrangements between the 
attorneys and the class representatives of the beneficiary class. 

Share determination and disqualification 

Additional clarity is necessary to remove any question that a mere dispute over 
“share determination” under section 105 of S. 1439 will not disqualify an individual from 
participating in the distribution under section 104. This is the apparent inference to be 
drawn from this section because it does not specifically state that a dispute will lead to 
disqualification, as is provided in sections 106 and 107. If this is the intent of S. 1439, 
additional clarity should not present a difficulty. 
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II. Trust Reform 

Trust principles 

The Indian Trust Management Policy Review Commission proposed by S. 1439 
could provide a means for bringing trust management closer to compliance with the trust 
principles described in our recommended Principles. ITMA notes with dismay, however, 
that any such benefits to trust reform will not occur until several years into the future. This 
fact is in stark contrast with the admonition received from the Committee earlier in the year 
that neither Cobell settlement nor trust reform could proceed unless both proceeded in 
tandem. The approach in S.1439 as written puts real trust reform off until after this 
Congress adjourns. In addition, ITMA strongly recommends that the bill direct the 
Commission to analyze the Department’s current policies and practices in light of the trust 
standards included in the 50 Principles we have proposed. At a minimum, these principles 
provide a starting point for developing an appropriate basis for meeting the government’s 
high trust management responsibility. 

Trust Management Demonstration Project (“Demonstration Project”) 

This section of S. 1439 represents a recognition of some of the 50 Principles. 
Several changes to this provision can and should be included immediately. Other 
changes can be addressed after further discussions with stakeholders, including the 
Department of Interior. Immediate changes include amendments to clarify the right and 
the means for “direct service” tribes to participate in the Demonstration Project. Additional 
discussions may be necessary to address several additional items including the need to 
ensure that the interests of beneficial owners of trust resources will be taken into account 
under both the development of and implementation of an Indian Trust Asset Management 
Plan. ITMA also encourages Committee staff to work with the Department to find ways to 
create additional incentives for Indian tribes to participate in this project. 

III. Land Consolidation 

ITMA recognizes the need for affirmative steps to be taken to reduce fractionated 
ownership of allotted lands. In the past the Committee has worked hard to focus 
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legislation on the highly fractionated parcels of land. Individuals should also be provided 
the opportunity to participate in the consolidation program. 

IV. Restructuring the Bureau of Indian Affairs (“BIA”) and Office of Special 
Trustee (“OST”) 

Simply moving the current functions of OST into another newly created office, 
however, raises the question of elevating form over substance. The creation of an Under 
Secretary position should improve the coordination of federal policies throughout the 
Department of Interior. iTMA would like to work with the Committee to ensure that the 
Under Secretary has the authority to fulfill the federal government's trust obligation without 
being saddled with actual operation of the functions that officer is charged with 
overseeing, as is the situation with the current OST. The recognition of this trust 
responsibility underscores the legitimacy of every interaction between the federal 
government and Indian tribes and their members. These and other provisions 
demonstrate that this bill is concerned with both settling the past and taking steps to fix the 
future. 

V. Annual Audit 

ITMA strongly agrees with the need to upgrade and formalize the internal controls 
and audits of trust resources. The audit requirement provides an important starting point 
for providing Indian trust beneficiaries with additional confidence that federal management 
of trust resources will improve. Placing audit responsibility with an arm of Congress, the 
settlor of the trust and overseer of trustee performance, is a highly appropriate first step in 
developing that confidence. 

Funding for this function should not be derived from either trust resources or 
programmatic funds. In addition, ITMA does not believe that any funding for trust 
functions can or should be derived from trust assets or proceeds until such time as 
Congress is satisfied that any such charges are reasonable, equitable, accountable, and 
fully understood by the beneficiaries, such as Congress has taken pains to ensure with the 
administrative fees charged to timber sale operations. This concern has implications for 
administrative fees, irrigation charges, and rents derived from land consolidation 
purchases. ITMA looks forward to an opportunity to make sure the Committee is 
adequately briefed on our concerns in this matter. 
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Conclusion 

ITMA looks forward to developing a legislative proposal that can be supported by Indian 
Country. S. 1439 is not yet at that point. As both of the bill’s sponsors made clear when 
introducing S. 1439, neither the Chairman nor Vice-Chairman assumed that this bill was 
intended to be anything more than a starting point. We accept that starting point 
gratefully. Thank you again, for your joint leadership and your initiative. 
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Tex G. Hall 

President, National Congress of American Indians 
and 

Chairman, Mandan, Hidatsa & Ankara Nation 

Testimony before the United States Senate 
Committee on Indian Affairs 

Oversight Hearing on S. 1439, the Indian Trust Reform Act of 2005 
July 26, 2005 


Chairman McCain, Vice-Chairman Dorgan, and members of the Committee, thank you for your 
invitation to testify today. I would like to express my appreciation to this committee for its 
commitment to Indian people and to upholding the trust and treaty responsibilities of the federal 
government. 

The National Congress of American Indians strongly shares the views of the leadership of this 
Committee that it is time for Congress to establish a fair and equitable process for settling the 
Cobell V. Norton litigation. Tribal leaders have supported the goals of the Coie// plaintiffs in 
seeking to correct the trust funds accounting at the Department of Interior. At the same time, tribes 
are concerned about the impacts of the litigation upon the capacity of the United States to deliver 
services to tribal communities and to support the federal policy of tribal self-determination. 
Significant financial and human resources have been diverted by DOI in response to the litigation. 
The BIA has become extraordinarily risk averse and slow to implement the policies, procedures and 
systems to improve its performance of its trust responsibility. Perhaps most significantly, the 
contentiousness of the litigation is creating an atmosphere that impedes the ability of tribes and the 
DOI to work together in a govemment-to-govemment relationship and address other pressing needs 
confronting Indian country. 

Continued litigation wilt cost many more millions of dollars and take many more years to reach 
completion, further impeding the ability of the BIA and the DOI to carry out their trust 
responsibilities. Because of this, NCAI believes that it is in the best interests of tribes and 
individual account holders that tribal leaders participate in the resolution of trust related claims and 
the development of a workable and effective system for management of trust assets in the future. 

See NCAI Resolution PHX-03-040. 

I want to express my deep appreciation for your leadership in developing S. 1439, the Indian Trust 
Reform Act of 2005. This bill was introduced last week and we have had a short time to review it. 
The National Congress of American Indians has not developed an official position on the 
legislation, and I know that tribal leaders will want to have some time to study the bill and consider 
it carefully. 1 can tell you that tribal leaders are extremely interested in continuing to work on this 
legislation. We may have a ways to go in getting to a bill signed into law, but there is a lot that we 
like in this bill. 
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Title 1 - Settlement of Litigation Claims 

The bill makes a good start with its findings that an accounting for individual trust accounts is 
impossible because of missing data and may cost billions of dollars to perform, and as a result it is 
appropriate for Congress to provide a monetary settlement in lieu of an accounting to the individual 
Indian account holders who make up the class action in Cobell v. Norton. 

The bill would provide a lump sum settlement of “$[ ],000,000,000.” The bill does not say 

exactly what the settlement amount would be, but hints that it would be in the billions. Plaintiffs 
have indicated their view that $27 billion is the appropriate figure for settlement and I support that 
figure without reservation. The lump sum would come from the Judgment Fund, so it would not 
come at the expense of any other Indian program or account. We greatly appreciate that feature of 
the bill. 

Personally I have strong concerns that the distribution of the settlement fund would be adm inistered 
by the Secretary of the Treasury. The Treasury is one of the defendants in this case and there is 
simply a severe lack of faith among Indian people that the executive branch can be trusted to handle 
our money. The bill also would also allow the Treasury to take a percentage of the funds in 
administrative costs. This just seems wrong - they mishandled our money for decades and now we 
would have to pay them to return our money. 

The bill indicates that the lump sum would be divided into two portions. One portion would be 
distributed per capita to all claimants regardless of the value of their account. The other portion 
would be distributed by a formula intended to measure the value of the accounts. The legislation 
directs the Secretary of Treasury to develop this formula taking into consideration the amount of 
funds that have passed through the IIM accounts in the period from 1980 to 2005. This provision of 
the legislation is causing considerable concern. We need some clarification that this time period is 
not intended to limit the time frame for the overall accounting, but to determine a relative 
distribution formula among claimants. 

There is also a limitation in the bill that only account holder who held an account in 1994 or their 
heirs may make a claim. I understand that current account holders are generally the heirs of the 
original account holders, but there is some concern about person who may have sold their land prior 
to 1994. Have these people lost their right to an accounting? This also needs to be clarified. 

If any claimant is dissatisfied with the settlement amount, they have the right to appeal but must 
give up any right to the settlement amount. That seems unfairly punitive. On the other hand we 
greatly appreciate the provision that any receipt of payments would not be subject to federal or state 
taxes and would not affect eligibility for any federal program such as Social Security or welfare. 

The bill appears to meet some of the Trust Principles that we submitted to the Committee last 
month, particularly in that there is a lump sum settlement and that it is not taken from other Indian 
programs. However the legislation does not determine the final amount of the settlement, and we 
have a lot to do to create confidence that the distribution will be handled fairly. 
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Title II - Indian Trust Asset Management Policy Review Commission 

This section would establish a commission to review all federal laws and regulations and the 
practices of the Department of interior relating to the administration of Indian trust assets. After 
conducting the review, the Commission is to develop recommendations and submit a report to 
Congress on changes to federal law that would improve the management and administration of 
Indian trust assets. The Commission is to consult with Indian tribes, the Secretary of Interior, and 
organizations representing individual Indian owners of trust assets. 

This part of the bill does not meet the goals of our Trust Principles to establish an independent body 
with true oversight authority, explicit trust standards and a cause of action in federal court for 
breach of those standards. I would definitely like you to take a harder look at this issue. Decades of 
trust reform efforts have produced little change in DOl’s willingness to take corrective actions 
because the DOI believes its job is to ensure that the U.S. is never held liable for its failure to 
properly administer trust assets. For this reason, DOI is unwilling to put standards into regulations 
that would govern the management of Indian trust assets, and the lack of standards has consistently 
undermined any effort to take corrective action on trust reform. What is needed is a clear signal 
from Congress to create a new understanding of DOFs role in Indian trust management. 


The Commission appears to be modeled on the 1970’s Indian Policy Review Commission, and for 
that reason we cannot dismiss it as an empty gesture. The Indian Policy Review Commission did 
phenomenal work because of its outreach to Indian Country and the credibility of its analysis. Its 
report led to some of the most important legislation in Indian affairs in U.S. history, including the 
Indian Finance Act, the Indian Health Care Improvement Act, the Indian Elementary and Secondary 
Education Act, the Indian Self-Determination and Education Assistance Act and the Indian Child 
Welfare Act. If this Commission is even half as successful it will be great for Indian Country. 

If this Commission is created. Congress should consider making all ofthe appointments. The 
Executive Branch has had plenty of opportunities to develop policy on trust reform, and now it is 
time for Congress to exercise its oversight role. 

Title III - Indian Trust Asset Management Project 

This section would create a demonstration project where an Indian tribe may develop its own “trust 
asset management plan” that is unique to the trust assets and situation on a particular reservation. 
The plan would identify the trust assets, establish objectives and priorities, and allocate the 
available funding. Contracting and compacting tribes may identify the functions performed by the 
tribe and establish management systems, practices and procedures that the tribe will follow. 

This is an area where I am sure we will need a lot more discussion with tribal leadership on the 
details, but I am very encouraged by the direction you are going. All over the country tribal 
governments are increasing their capacity to manage their reservations. Tribes are very interested 
in increasing their ability to make decisions about how the reservation lands will be managed and 
used for the long term benefit of their people because every reservation is unique and we know that 
we can do a better job at the local level. 
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Title IV - Fractional Interest Purchase and Consolidation Program 

This section would amend the Indian Land Consolidation Act to expand the program for acquisition 
of fractionated interests. Fractionation of ownership exponentially increases the complexity and 
cost of federal administration, deprives Indian beneficiaries of the full benefit of their resources, and 
jeopardizes tribal jurisdiction over our reservations. Today, there are approximately four million 
owner interests in the 10 million acres of individually owned trust lands. Moreover, there are an 
estimated 1.4 million fractional interests of 2 percent or less involving 58,000 tracks of individually 
owned trust and restricted lands. There are now single pieces of property with ownership interests 
that are less than 0.000002 percent of the whole interest. Management of this huge number of small 
ownership interests has created an enormous workload problem at the BIA. We believe that an 
investment in land consolidation will pay much bigger dividends than most any other “fix” to the 
trust system. 

I strongly support the new incentives for voluntary sales of fractionated interests by allowing the 
Secretaiy to offer more than fair market value. Many interests are so small even if the owner wants 
to sell it is not worth the time to do the paperwork for a transfer. The bonuses make a lot of sense 
and they should greatly increase voluntary participation by landowners. 

The bill has a provision for highly fractionated lands of more than 200 owners, where if the 
Secretary follows certain procedures, including notice by certified mail, the offer would be deemed 
accepted unless it is affirmatively rejected by the owner. I understand the rationale behind this 
provision, but it seems grossly unfair to landowners. Every one of us knows how easy it is to lose a 
notice at the bottom of a stack of mail, and for that the bill would take away a person’s property. I 
think we can find a better system to achieve the same goal. 

1 very much appreciate the provisions that allow for settlement of any natural resource 
mismanagement claim although we can improve the details. And once again we strongly support 
that the bill provides that any payments that landowners receive under the land repurchase program 
would not be subject to state or federal income tax and would not affect eligibility for any programs 
including social security and welfare. 

Title V - Restructuring Bureau of Indian Affairs and Office of Special Trustee 

This title would create a new position of “Under Secretary for Indian Affairs” who would replace 
the Assistant Secretary for Indian Affairs. The Office of Special Trustee for American Indians 
would sunset on December 31®, 2008 and the functions of the Special Trustee would be transferred 
to the Under Secretary on the same date. The Office of Under Secretary would create a single line 
of authority for all fiinctions that are now split between the BIA and the OST, and the Under 
Secretary would also have the responsibility to supervise any activities related to Indian affairs that 
are carried out by the Bureau of Reclamation, the Bureau of Land Management, and the Minerals 
Management Service. 

This title of the bill appears to meet many of the goals of our Trust Principles for reorganization, 
including the tribal priority of eliminating the Office of Special Trustee and creating a single line of 
authority. The creation of this position would address a major issue that has been raised in every 
significant study of trust management at Interior: the lack of clear lines of authority and 
responsibility within the Department to ensure accountability for trust reform efforts by the various 
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divisions of the Department of Interior. The two major entities currently responsible for trust assets 
and accounting are the Bureau of Indian Affairs and the Office of Special Trustee. The lines of 
authority, responsibility and communication between these two entities has been uncertain and has 
come into direct conflict. In addition, the Minerals Management Service, the Bureau of Land 
Management, and the U.S. Geological Service all play important roles in trust management, and 
various responsibilities are spread throughout the Office of Hearings and Appeals, the Office of 
American Indian Trust, and the Office of Historical Accounting. Finally, nearly every agency in the 
Department of Interior has some significant trust responsibilities. At this time, there is no single 
executive within the Secretary’s office who is permanently responsible for coordinating trust reform 
efforts across all of the relevant agencies. This absence has particularly hurt the progress of those 
issues that cut across agencies, such as the development of a system architecture that integrates trust 
funds accounting with the land and asset management systems of the BIA, BLM and MMS (as 
required by the 1994 Act). 

Once again, I think there is more we can do to improve this provision but it is a great step forward 
and Indian country greatly appreciates this provision. In particular we would like to visit the issue 
of making sure that the resources of the Department are not wasted on bureaucracy but are used to 
deliver services at the reservation level. The BIA has never been provided with an adequate level of 
financial and human resources to fulfill its trust responsibilities to Indian country. This chronic 
neglect of staffing and funding has contributed to dysfunctional management and financial systems 
at all levels of the BIA. 

The 1994 Trust Reform Act provides that the Special Trustee is to review the federal budget for 
trust reform and certify that it is adequate to meet the needs of trust management. In practice, the 
Special Trustee has no independence, and simply certifies whatever budget is submitted by the 
Administration. Tribal leaders strongly supported the concept that an independent entity should 
have the job of reviewing the federal budget for trust management and provide an assessment to 
Congress of its adequacy. 1 believe this role may be more important than ever today, as the 
Administration moves to assess federal budgets under the Program Assessment Rating Too) 

(PART). We are going to have to show measurable result for trust programs, and we could greatly 
use an independent assessment of the appropriate ways to measure the effectiveness of trust asset 
management programs. 

Title VI - Audit of Indian Trust Funds 


This section would require the Secretary of Interior to prepare financial statements for individual 
Indian, tribal and other Indian trust accounts and prepare an internal control report. The section 
would also direct the Comptroller General of the United States to hire an independent auditor to 
conduct an audit of the Secretary’s financial statements and report on the Secretary’s internal 
controls. This title appears to meet the goals of our Trust Principles, and I believe that the details of 
the audit procedures can be refined and improved after more discussion with tribal leadership. 

Conclusion 

On behalf of NCAI, I would like to thank the members of the Committee for all of the hard work 
that they and tteir staffs have put into this bill and the trust reform effort. This is a tough issue and 
it win take strong leadership on all sides to get it resolved. If we maintain a serious level of effort 
and commitment, work to understand the viewpoints of all parties, and exercise leadership, we can 
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make informed, strategic decisions on key policies and priorities necessary to bring about settlement 
and true reform in trust administration. 


As you know, 1 have served as Co-Chair of an Indian Country working group on this issue along 
with Chief Jim Gray, of the Osage Tribe and the Chairman of the Intertribal Monitoring Association 
(ITMA). As an attachment to my testimony I am including the Trust Reform and Cobell Settlement 
Workgroup Principles for Legislation that we developed and sent to you last month. We plan to 
continue to reach out to all tribes and ail national and regional tribal organizations. ITMA is having 
a meeting later this w'eek in Denver where we will work on the bill some more. We welcome and 
encourage participation at these meetings by all tribes and individuals who have an interest in the 
legislation. 
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TRUST REFORM AND COBELL SETTLEMENT WORKGROUP 
PRINCIPLES FOR LEGISLATION 
June 20, 2005 


The Trust Reform and Cobell Settlement Workgroup presents these Principles for 
Legislation as the basis for resolving the nine-year court battle in Cobell v. Norton concerning 
the federal government’s failure to account for trust funds held for Americans Indians and for 
reforming the federal government’s systems for tribal and individual trust management. The 
Workgroup was organized by National Congress of American Indians (NCAI) President Tex 
Hall and Inter-Tribal Monitoring Association (ITMA) Chairman Jim Gray and includes the 
Cobell Plaintiffs, tribes, individual Indian allottees, and Indian organizations. 

The Principles were drafted in response to a request by Senator John McCain (R-AZ), 
Chairman of the Senate Indian Affairs Committee, Senator Byron Dorgan (D-ND), Vice 
Chairman of the Senate Indian Affairs Committee, Congressman Richard Pombo (R-CA), 
Chairman of the House Resources Committee, and Congressman Nick Rahall (D-WV), Ranking 
Member of the House Resources Committee. The lawmakers asked Indian Country to provide a 
set of principles that would guide the lawmakers’ drafting of legislation to provide for a prompt 
and fair resolution of the trust issue. 

The Principles include four major areas: (1) historical accounting of individual Indian 
trust accounts, (2) reforming the individual and tribal trust systems, (3) Indian land 
consolidation, and (4) individual Indian resource mismanagement claims. 

Historical Accounting of Individual Indian Trust Accounts 

1. Any funds used for the settlement of the historical accounting claim should not be scored 
against any agency nor should any agency appropriations be diminished to satisfy any judgment. 
The Claims Judgment Fund is a perfect source since it is a permanent and indefinite 
appropriation. 

Rationale 

Using agency funds towards any settlement would simply be unjust. Congress needs to 
appropriate more funds, not less, toward the management of trust resources. There are 
many desperate needs in Indian Country, including substandard housing, dilapidated 
schools, and serious health problems. A fair and acceptable settlement amount will 
require significant funds. If those funds come from monies otherwise used for Indian 
programs, it would make the already horrific, inadequate funding crisis that much more 
intolerable. The better approach and the one we recommend is to use a source of funds 
that is not scored. 
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2. Settlement legislation should expressly recognize that adequate accountings in conformity 
with law cannot be performed. Because of the loss and destruction of so many of the trust 
documents needed to perform an adequate accounting required of a trustee, it is impossible to do 
an accounting except to the extent an alternative methodology is used as set forth in Principle 3 
and 4. 


Rationale 

The federal government recently estimated that a transaction-by-transaction accounting 
required by law would cost $12-13 billion and “perhaps significantly more” and the result 
in the end would render an inadequate accounting. 

3. A “lump sum” amount reflecting the aggregate correction of accounts should be adopted as 
the settlement figure. 

Rationale 

There are two potential approaches to settling the historical accounting claim - a 
determination of a fair settlement amount based on the known facts and the law of the 
case or, alternatively, there can be an agreed upon process to determine a fair settlement 
amount. Because of the loss and destruction of documents, any “accounting” process that 
is not consistent with trust law is suspect and a derogation of Indian beneficiaries’ rights. 
For this and the other reasons outlined above, the better approach and the one that should 
be implemented by the settlement legislation is the lump sum approach. 

4. For the reasons outlined in Principle 2, an adequate accounting is impossible; but that does 
not mean there is not a way to calculate the necessary aggregate correction of accounts and 
determine a reasonable settlement amount consistent with trust law. Importantly, there is general 
agreement between the parties about the aggregate amount which has been generated by the trust 
(i.e. between $13 and $14 billion for a designated period). Those deposits earn compound 
interest. The requirement that interest and imputed yields are due has been confirmed by the 
District Court and Court of Appeals in Cobell v. Norton. Any amounts which can be proved to 
have been properly distributed to the correct beneficiary could be deducted. But, the records are 
not there to make such a determination. Even when significantly discounted and substantially 
reduced in consideration of litigation risks, this analysis justifies a sum specific settlement 
amount of $27,487 Billion. 

Rationale 

There is ample justification for the proposed settlement amount. The potential 
liability of the federal government well exceeds $100 billion, given the aggregate 
amount of trust proceeds collected from Indian lands and the interest due on such 
funds. Much of these funds never were collected and distributed to the proper Indian 
landowner. Moreover, the government, because of destruction of trust records in 
violation of their fiduciary duties can establish with competent evidence only a small 
fraction of the transactions involving these trust funds. A fundamental principle of 
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trust law is where “the trustee fails to keep proper accounts, all doubts will be 
resolved against him and not in his favor.” IIA Scott on Trusts § 173. Thus, all 
funds the government, like any trustee, cannot prove were collected and distributed to 
the correct Indian landowner, are owed. 

In fact, understanding the astounding level of mismanagement of these large sums of 
money, the government’s own contractor in an internal memorandum, placed the 
government’s liability as between $10-40 billion. SRA International Inc. “Risk 
Assessmenf’ at 5-1 (2002). 

Another critical factor supporting the reasonableness of this figure is the costs of the 
historical accounting required by law. The government estimates that the accounting 
may cost $12-13 billion or “perhaps significantly more.” That is how much they 
must spend just to figure out how many billions they in fact owe. And that estimate 
may very well be considerably low. It is important for Congress to recognize that the 
cost associated with an accounting is exorbitant and money that is not well spent 
given that an accurate accounting cannot be accomplished. 

An example of the potential costs associated with an accounting is the 
Administration’s effort two years ago to produce what it initially called an 
“accounting” for four accounts of the lead plaintiffs in the Cohell case. Although the 
government spent approximately $23 million, the so called “accountings” were 
facially deficient and plainly did not discharge their legal obligation to account. As a 
result, he government since has retreated from this position, admitting in recent court 
papers that the so-called “accountings” were nothing more than a very expensive 
“expert report.” All this is to say that resolving the historical accounting claim will 
save literally billions of dollars the government will otherwise have to spend to 
produce an accounting that will be inadequate in any case. 

In light of these and other factors and with calculation of significant discount for 
litigation risk (even though given the settled issues of the case, the risk is modest), the 
Workgroup believes that the sum of $27,487 Billion is reasonable as the aggregate 
settlement amount. 

5. No settlement legislation should seek to individualize the claims of beneficiaries - this is 
an inherently unfair approach. The settlement must be on a class-wide basis. 

Rationale 

Courts have had experience with break-up-the-class type approaches, which place 
individual plaintiffs in perilous positions. The Black Farmers case, Pigford, is a perfect 
example. There, the vast majority of claimants received no funds because most were 
forced to proceed pro se up against Department of Justice lawyers. Because they were 
not represented by counsel and lost the advantage of the class action, they failed to 
establish their claims - many because of missed filing deadlines. Individual beneficiaries 
should not be placed in such a dangerous position by any settlement scheme. 
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6. The agreed settlement amount must be fair. To ensure a fair amount, class representatives 
must consent to the aggregate settlement amount. 

Rationale 

Without such consent, the legislation will likely be constitutionally infirm. 

7. The settlement sum shall be paid into the court registry. Court approved payment to 
beneficiaries, along with the other settlement provisions, shall constitute a full, fair, and final 
settlement of Cobell v. Norton. 

Rationale 

The court can have “fairness” hearings and provide the due process necessary to 
distribute any funds appropriated towards the settlement. Courts distribute large class 
action awards all the time and know how to distribute the funds in a fair and equitable 
manner. Neither Congress nor the Executive Branch have the necessary experience, 
expertise or institutional competence to hold fairness hearings, provide notice, flexibly 
modify the distribution based on new information and provide necessary finality. 

8. Because this is income derived from trust property, legislation should include an express 
clause that any monies received by an individual beneficiary will not be considered in 
determining eligibility for state or federal benefits including but not limited to TANF, Social 
Security, Medicaid and Medicare and that such monies shall not be taxable income. 

Furthermore, an additional provision shall be included expressly stating that no sums paid 
hereunder shall be utilized as offsets by the federal government for claims it may have 
against the recipient. 

Rationale 

Beneficiaries should not be penalized by the receipt of settlement proceeds intended to 
restore to them a portion of their own money wrongly withheld due to the historical 
mismanagement of the Individual Indian Trust. 

9. Rulings of the Trial Court and Appellate Court in Cobell v. Norton shall be followed and 
applied in providing, implementing, and interpreting the legislative settlement. 

Rationale 

To date, there have been more than 80 published decisions in this nine-year-old case. At 
this point, the legal principles announced in the decided opinions constitute the “law of 
the case.” Therefore, the legislative settlement should be developed and implemented in 
full accord with the courts’ decisions unless ~ with the consent of the parties - Congress 
expressly legislates to the contrary, and then only as to issues that are not Constitutionally 
protected. 
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10. The distribution or allocation of the settlement amount to the IlM beneficiaries should be 
determined by the district court in conformance with the customary method of resolving class 
action litigations in federal courts. Federal Rule of Civil Procedure 23 shall be used, 
including a fairness hearing and in the resolution of other administrative matters. 

Rationale 

Courts are ordinarily the entities that make determinations regarding distributions 
particularly in complex matters. To ensure constitutionally protected due process is 
afforded, including notice and opportunity to be heard, it is important that the allocation 
of the settlement amounts to beneficiaries be done in the manner it is normally done in 
complex class action settlements. Federal Rule of Civil Procedure 23, along with the 
many cases interpreting Rule 23 offers a known and knowable mechanism to determine 
distribution, after beneficiaries have been provided adequate notice and an opportunity to 
be heard. Courts are better institutions to weigh competing interests in light of facts as 
known to make the most equitable determinations. Courts - particularly sitting in equity 
as here - also are far more adept at apprising new information and altering and adjusting 
a distribution scheme. For the same reason, it would be unwise for Congress to place 
strictures on how the money can be distributed. Such strictures will merely bind the 
Court’s ability to flexibly react to evidence that is presented by affected stakeholders 
through the fairness hearings and by other mechanisms. 

11. There should be a severability clause providing for severing the Cobell settlement provisions 
from the rest of the legislation. There also should be a non-severability clause relating to the 
provisions within the IIM accounting provisions of the legislation. 

Rationale 

Severing the Cobell provisions from the rest of the legislation is needed to protect the 
legislative settlement of this case from being vitiated due to constitutional infirmities in 
other unrelated provisions. On the other hand, the provisions of the historical accounting 
settlement represent a finely balanced and integrated framework. The removal of one 
piece would change that balance and destroy the integrated compromises that the 
legislation was intended to reflect. 

12. The following is an example of language that could be implemented to settle the historical 
accounting claim of the Cobell case: 

"The Congress authorizes and directs the Department of Treasury to correct 
the account balances of the Individual Indian Trust held in Account 14X6039, 
in the aggregate amount of $27,487 billion. This represents a fair and final 
settlement of the historical accounting claim in the case entitled Cobell v. 

Norton Civ. No. 96-I285(RCL) before the United States District Court of the 
District of Columbia. To the extent funds are needed for this purpose, the 
Congress authorizes and directs the use of the Claims Judgment Fund, 31 
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U.S.C. § 1301 et seq. to pay for the settlement of the lawsuit. The Federal 
District Court shall determine a fair and equitable distribution of the 
settlement proceeds to the trust beneficiaries in accordance with Rule 23 of 
the Federal Rules of Civil Procedure. ” 

13. Legislation should address the unique situation of the Osage Tribe, whose income from 
tribal trust assets are distributed to individuals through “headright” interests that belong not only 
to Osages, but Indians of other tribes, and non-Indians. 

Rationale 

The federal system for distributing income from Osage tribal trust assets requires the 
United States to deposit such funds first into tribal trust accounts, then distribute funds 
into IIM accounts for individuals Indians, both Osage and non-Osage each quarter. Non- 
Indians, including individuals, churches, corporations, and others, receive checks from 
the United States. The Osage Tribe receives a small portion of these funds for 
administration of Osage Reservation sub-surface mineral estate, an amount which must 
be negotiated and approved by the United States. 

Reforming the Individual and Tribal Trust Systems 

14. Legislation should affirm and clarify the specific standards for the administration of trust 
funds and transactions that involve those funds which prescribe what needs to be done, but not 
how to do it. 

Rationale 

Standards should be specific and clearly stated in legislation. By setting specific 
standards, the Department will know exactly what the expectations are in managing the 
trust. The legislation should make clear that the trust responsibility would not be 
diminished. 

15. To the extent practicable, the legislation should establish resource-specific, generic 
standards where possible (e.g. sustained yield requirements for Indian timber). 

Rationale 

An example of this principle can be found in the National Indian Forest Resources 
Management Act and the American Indian Agricultural Resources Management Act. 

Both of these acts have “standards provisions” that are specific to these resources. 

16. Legislation should clarify that fulfillment of fiduciary duties must be administered in 
accordance with applicable law, including tribal law. 
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Rationale 

The National Indian Forest Resources Management Act and the American Indian 
Agricultural Resources Management Act both have provisions that expressly require the 
Secretary to abide by tribal laws in exercising his/her duties. A similar provision should 
be included in any trust reform/settlement bill. 

17. The legislation shall codify the applicability of the following duties to the Indian Trust: 

a. Duty of Loyalty and Candor 

b. Duty to Keep and Render Accounts 

c. Duty to Exercise Reasonable Care and Skill 

d. Duty to Administer the Trust 

e. Duty not to Delegate (this does not negatively impact compacting or 
contracting.) 

f. Duty to Furnish Information 

g. Duty to Take & Keep Control 

h. Duty to Preserve the Trust Property 

i. Duty to Enforce Claims and Defend Actions 

j. Duty to Keep Trust Property Separate 

k. Duty with Respect to Bank Deposits 

l. Duty to Make Trust Property Productive 

m. Duty to Pay Income to Beneficiaries 

n. Duty to Deal Impartially with Beneficiaries 

o. Duty with Respect to Co-Trustees 

p. Duty with Respect to Persons Holding Power of Control 

18. The legislation should state that in the absence of more specific statutory law or specific 
agreements between the trustee and the beneficiary, common law duties shall govern Ae 
administration of the trust. 

Rationale 

The law on trusts applies to the management of trust assets for Indian beneficiaries. The 
legislation should clearly state this so that the Department of Interior knows the scope of 
its duties in administering the trust for Indian beneficiaries. 

19. The legislation should reaffirm that Indian beneficiaries have a cause of action in federal 
courts for breach of fiduciary duties and granting of equitable and legal relief. 

Rationale 

The Department of Interior is the trustee of lands, natural resources, and trust funds for 
tribes and individual Indians. These beneficiaries must have the right to redress if the 
trustee fails to meet its trust duties. 
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20. An independent Executive Branch entity is needed to provide oversight and enforcement 
authority for federal trust administration. 

Rationale 

The Department is engaged in trust management of assets and resources. Consequently, 
the Department is subject to strict fiduciary standards just as any private trustee is subject 
to such standards. Private trustees are subject to State and/or Federal regulation. The 
reasoning giving rise to government oversight of private trustees also applies to the 
Department in exercising its trust asset/resource management duties. There is an inherent 
conflict in self-regulation. Thus, an independent entity with oversight and enforcement 
authority over the Department of Interior is needed. 

21. The independent Executive Branch entity should not diminish the inherent sovereign 
authority of tribal governments to make their own laws, nor should it interfere with tribal 
management of tribal land and other tribal resources where tribes assume these responsibilities 
through self-determination contracting or compacting. 

Rationale 

There is some concern that an independent entity could impact a tribe’s ability to make 
their own laws and be governed by them. Specifically, tribes are concerned that an 
independent entity could impact a tribe’s ability to enact land use laws. Management of 
trust assets/resources should be executed in conformance with tribal laws. 

22. The legislation should prohibit the independent Executive Branch entity from engaging in 
any trust management functions. 

Rationale 

An historical function of the BIA is trust asset management. Any entity that oversees 
trust management cannot actively manage the trust as this would create a conflict of 
interest. An independent entity’s functions must be limited to oversight and enforcement 
functions. 

23. The legislation should require that the independent entity be separate from the Department 
of the Interior and not under its control. 

Rationale 

Again, a trustee cannot regulate itself This also means that a sub-entity of the 
Department cannot regulate the Department. An independent regulatory entity 
necessarily means complete autonomy from the Department 
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24. The legislation should charge the independent entity with ensuring that proper audits are 
conducted in accordance with generally accepted auditing standards. The independent entity 
should then be required to review the audits and ensure that corrective measures are taken. 

Rationale 

Audits ensure that trusts are properly managed and that accounts are accurate. When the 
audit reveals that the accounts are not accurate or that they have not been properly 
managed, then corrective measures can and should be taken. The trust managed by the 
Department of Interior should be subject to the same scrutiny as private trust which are 
subject to regulatory audits. 

25. The legislation should require the independent entity to be governed by presidential 
appointees for five year terms from a list of nominated candidates. 

Rationale 

Five year terms signal that the appointee is not necessarily beholden to the President that 
appointed him/her. 

26. Legislation should create the permanent position of the Deputy Secretary to be responsible 
for Indian Affairs including the management and administration of the Indian trust. The trust 
functions of BLM, OTFM, MMS, and other federal agencies with fiduciary responsibilities 
within Interior should also come under the jurisdiction of the Deputy Secretary. 

Rationale 

There has been widespread support among tribes and the Department on the creation of a 
Deputy Secretary of Interior for Indian Affairs. A similar proposal for a Deputy 
Secretary is included in S. 1459. The creation of this position would address a major 
issue that has been raised in every significant study of trust management at Interior, 
including the EDS Report and by the Cobell court: the lack of clear lines of authority and 
responsibility within the Department to ensure accountability for trust reform efforts by 
the various divisions of the Department of Interior. The two major entities responsible 
for trust assets and accounting are the Bureau of Indian Affairs and the Office of Special 
Trustee. The lines of authority, responsibility and communication between these two 
entities have been uncertain and at times have come into direct conflict. In addition, the 
Minerals Management Service, the Bureau of Land Management, and the U.S. 
Geological Service all play important roles in trust management, and various 
responsibilities are spread throughout the Office of Hearings and Appeals, the Office of 
American Indian Trust, and the Office of Historical Accounting. Nearly every agency in 
the Department of Interior has some significant trust responsibilities. At this time, there 
is no single executive within the Secretary’s office who is permanently responsible for 
coordinating trust reform efforts across all of the relevant agencies. This absence has 
particularly hurt the progress of those issues that cut across agencies, such as the 
development of a system architecmre that integrates trust funds accounting with the land 


9 



149 


and asset management systems of the BIA, BLM and MMS (as required by the 1994 
Act). 

27. Legislation should require that tribal leaders be consulted with respect to the appointment of 
the Deputy Secretary and Indian preference shall apply to the Office of the Deputy Secretary. 

Rationale 

The appointment of a Deputy Secretary that knows Indian Country and its issues is 
critical to gaining the respect and confidence of tribal leaders. Tribal leaders know who 
is knowledgeable in regard to issues faced by Indian country and could provide necessary 
expertise and insight concerning potential candidates for the position. 

Indian preference requirements have been intentionally avoided by the Office of the 
Special Trustee. Tribal leaders believe that OST has violated Indian preference by failing 
to abide by it in employment and contracting. Thus, the legislation should remove all 
doubt about the applicability of Indian preference to this office by expressly stating that it 
applies. 

28. The legislation should expressly state that the Deputy Secretary shall have the primary' duty 
to fulfill the fiduciary duties of the Secretary of the Interior and protect the interests of Indian 
beneficiaries including the authority to employ independent trust counsel to advise on ensuring 
compliance with trust duties. 

Rationale 

The legislation should expressly state this to make it clear that the Deputy Secretary’s 
primary duty is to protect the trust of the Indian beneficiaries. Independent trust counsel 
is necessary so that the Deputy Secretary can consult counsel for the trust in regard to the 
Deputy Secretary’s duty to the trust. Independent trust counsel would be especially 
helpful to advise the Deputy Secretary when he or she has competing duties that conflict 
with his or her trust duties. 

29. The independent entity should assume the oversight responsibilities of the OST, and the 
Deputy Secretary should assume OST management and administrative responsibilities. 
Legislation should sunset the Office of the Special Trustee. 

Rationale 

The eventual elimination of OST is necessary for the efficient and productive 
management of trust assets. OST was never created to manage trust assets but to simply 
“oversee” the management of trust assets. Thus, the duty to manage trust assets should 
be transferred back under the Deputy Secretary and the independent entity would be 
charged with the responsibility of overseeing the management of the trust by the Deputy 
Secretary. 
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30. The legislation should not diminish the rights and responsibilities set forth in the Indian Self- 
Determination Act. 

Rationale 

Pursuant to the Indian Self-Determination Act, the United States cannot diminish its trust 
responsibilities to tribes and individual Indians. This includes tribal management of trust 
assets. 

3 1 . With respect to federal laws relating to use or management of tribal trust assets, legislation 
should permit and support the development of tribal, reservation-specific plans that provide 
specific standards for management of tribal trust resources. 

Rationale 

As mentioned above, the National Indian Forest Resources Management Act and the 
American Indian Agricultural Resources Management Act address tribal management of 
these resources. The modem federal policy of tribal self-determination supports tribes 
having greater authority to manage their tribal trast assets. 

32. Legislation should protect the sovereign authorities and reserved rights of tribes to regulate 
the lands within their jurisdictions. 

Rationale 

In addition to federal laws that specifically provide for tribal management of trust assets, 
Congress should respect the sovereignty and reserved rights when considering the scope 
of legislation. 

33. Legislation should support govemment-to-govemment agreements between a tribe and the 
United States for management of all trust resources within the tribe’s jurisdiction, provided that 
the agreements ensure processes and remedies to protect the interests of allottees, including 
allottees of other tribes. 

Rationale 

Tribes should have expanded opportunities to manage assets in Self-Determination 
contracts and compacts. 

34. Irrespective of what entity is administering individual Indian trust assets, the same duties 
and standards of conduct apply. Notwithstanding, tribes involved in self-determination 
or self-governance management and administration can utilize alternative means to carry 
out fiduciary duties so long as they meet the generally applicable standards. 
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Rationale 

The rights of individual Indians to the highest standards of trust administration should not 
change, regardless of what entity is administering them. 

35. Legislation should ensure that individual allottees can bring claims for failure to discharge 
fiduciary duties in managing individual trust assets. 

Rationale 

The management of individual trust assets must be enforceable in court where 
mismanagement of those assets occurs. 

Indian Land Consolidation 


36. Congress should enact new laws or amend existing ones that promote consolidation of 
fractionated interests in land as an element of a Cobell Settlement/Trust Reform legislative 
package. 

Rationale 

Highly fractionated lands are inherently difficult to manage. Thus, it is important for 
Congress to amend the Indian Land Consolidation Act or enact new legislation 
encouraging land consolidation. 

37. For highly fractionated lands (greater than 50 owners), legislation should focus on 
expanding the voluntary buy back program and allow the Secretary to take into account other 
factors in determining land values such as avoided costs. 

Rationale 

In many instances, the Department of Interior spends more money administering accounts 
involving highly fractionated land than the appraised value of the land. Most owners 
would rather keep their lands rather than sell them for a small appraised value because 
there is a sentimental value in having ownership in the land. Thus, it would make sense 
for Congress to give the Secretary the discretion to offer more than fair market value for 
highly fractionated lands based on avoided costs or other factors as the owner may be 
more willing to sell these lands for a higher price. Data from the BIA land consolidation 
Office and from the Trust Asset Account Management System seems to indicate that a 
majority of ownership interests are concentrated in a relatively small portion of the 
allotments, particularly in the Great Plains, Rocky Mountain, and Northwest BIA 
Regions. 


38. For less fractionated land, legislation should focus on providing mechanisms that encourage 
land consolidation, such as low interest loans for individuals to purchase fractionated land, and 
good ownership practices (i.e. family trusts). 
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Rationale 

In order to discourage further fractionation of Indian trust lands, legislation should 
provide for incentives that allow individuals to purchase land from those individuals that 
have ownership interest in the same tracts of land. 

39. Legislation should set forth enforceable rights and clear standards as to what constitutes 
adequate information so that landowners can give knowing and informed consent when making 
decisions whether to sell their lands. 

Rationale 

Informed consent is a key element to any voluntary program. 

40. Legislation should have a process for repurchasing undivided fee interests to consolidate 
ownership of allotments into trust or restricted status. 

Rationale 

Undivided fee interests are currently excluded from being repurchased in the current 
land consolidation process. If a process and authority to repurchase is not 
established, the tribes may not own a 100% of a tract of land. Tribes and the federal, 
state and local governments will continue to have jurisdictional problems with the 
land if fee interests are not consolidated when undivided trust interests are 
consolidated. 

41. The legislation should state that land consolidation payments will not diminish eligibility 
for federal benefits such as TANF, Social Security, Medicare/Medicaid and VA Benefits, and 
such payment should not be taxable. 

Rationale 

Native Americans are America’s poorest people. This is especially true where the 
majority of highly fractionated lands are situated. Congress should not give money to 
these people with one hand and take it away with the other. A potential reduction in 
federal benefits will obviously be a disincentive for owners to sell their highly 
fractionated land. It would be in the federal government’s best interest to exclude 
payments made to individuals in purchasing highly fractionated land from “eligibility 
formulas” used for federal benefits. 

42. Legislation should provide a fair process for notifying persons whose whereabouts are 
unknown and protection of their interests including in the consolidation of lands. 
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Rationale 

Congress should enact legislation that ensures that people that have IIM accounts or land 
are given adequate notice, consistent with due process, with regard to any action taken 
with respect to their account or land. 

43. Congress should reconsider the use of liens on lands repurchased under ILCA programs in 
light of its administrative costs. Liens should be waived when the income from the land will not 
cover the purchase price. 

Rationale 

Liens on lands purchased under the “lien program” unduly cloud title to land that cannot 
produce enough revenue to service the underlying debt. In these instances, the federal 
government should forgive these debts and remove any liens on the land. 

44. Legislation should promote tribal government efforts to repurchase fractionated lands that 
allow flexibility for cultural needs and priorities. 

Rationale 

Where some tribes seek to buy restricted fee allotments from individuals, the Department 
of Interior is requiring the tribes to allow the lands to go out of restriction then reapply to 
put them into trust for the tribe. This is nonsensical and discourages tribal purchases of 
allotted land which alleviates fractionation. Thus, purchases of trust or restricted status 
land should not change the status of the land and Congress should enact legislation to 
clarify this principle. 

45. Legislation should promote tribal land ownership systems while preserving the rights of 
allottees that are willing to trade their land to a tribe or United States for an assignment or some 
form of an indefinite individual interest. 

Rationale 

There are tribal lands systems in place now, like at Eastern Cherokee, where all of the 
land held in trust by the United States on the reservation is held in trust by the tribe. 
Individual Indians can possess tribal land through assignments made by the tribe. Any 
leasehold interest created on these assignments can be mortgaged. These assignments are 
not subject to term limitations and are alienable to other tribal members. The purpose of 
keeping the land in trust through the tribe is to retain the benefits associated with trust 
land. It would be in the federal government’s interest to promote tribal land ownership 
systems because it would alleviate, if not eradicate, the land fractionation problems 
facing the federal government today. 

46. Congress should ensure adequate funding and staffing for efficient land consolidation. 
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Rationale 

Legislation authorizing and promoting land consolidation is meaningless without the 
funding needed to purchase the land or the resources necessary to do the needed 
appraisals, title and probate work. Furthermore, more resources are needed to ensure 
enforcement of land use laws and to develop land consolidation plans. 

47. The appraisal system should be fixed in any legislation. Problems like the lack of timeliness 
of appraisals, the significant backlog, the improper valuation, and the overall transfer of 
fractional interest lands including voluntary buyback should be addressed. The system should 
also be consolidated under the Bureau of Indian Affairs. 

Rationale 

Appraisals are not conducted at the agency level and they take too long to obtain thereby 
delaying consolidation of fractionated land. Additionally, income based appraisals are 
consistently inaccurate. 

Individual Indian Resource Mismanagement Claims 

48. Congress should provide a fair offer to individual Indians for decades of federal 
mismanagement of their trust resources. 

Rationale 

Congress has failed to provide adequate oversight of its trustee-delegates and retained 
only congressional oversight. Congress should provide an avenue for compensation for 
individuals as it has for tribes. 

49. Congress should treat the federal mismanagement of individual Indian resources as a matter 
of national interest as it has the savings and loan scandal. Congress cannot leave the individual 
allottee to the mercy of the federal bureaucrats as there is a documented history of widespread, 
systematic, and continuing mismanagement of Indian resources. 

Rationale 

Lands were taken from individual Indians by “Order Transferring Inherited Interesf’ and 
other underhanded ways. It has kept the poorest Americans from economic advancement 
by allowing or causing the loss or theft of individual trust resources and bureaucratic 
expropriation of individual lands. 

50. Congress should not involuntarily terminate the rights of individuals to seek redress for 
federal mismanagement of individual trust resources. 


Rationale 

Individual allottees should not have settlement of their claims imposed upon them. 
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TESTIMONY BEFORE 

THE UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS 

Mr. Ernest L. Stensgar 
President 

Affiliated Tribes of Northwest Indians 
On S. 1439 - The Indian Trust Reform Act of 2005 
July 26, 2005 

Good morning Chairman McCain, Vice Chairman Dorgan, and members of the 
Committee. I am Ernest L. Stensgar, the President of the Affiliated Tribes of Northwest 
Indians (ATNI) and a councilman at the Coeur d’Alene Tribe. In 1953 progressive tribal 
leaders in the Northwest formed the Affiliated Tribes of Northwest Indians, and set its 
priorities as the protection of tribal sovereignty and promotion of self-determination. 
Contemporarily, ATNI is a nonprofit organization composed of 54 Northwest tribal 
governments from the states of Oregon, Idaho, Washington, southeast Alaska, Northern 
California and Western Montana. ATNI is an organization whose foundation is composed 
of the people it is meant to serve — Northwest Indian people. Representatives from the 
member tribes set the policy and direction through committees by adopting resolutions at 
their three yearly meetings. A seven member Executive Board carries out the duties and 
directives of ATNI. As the President of the ATNI and a member of the Executive Board, 

I am here today to convey ATNI’s comments on the legislation introduced by Chairman 
McCain and Vice Chairman Dorgan, known as the Indian Trust Reform Act of 2005. 

The ATNI has been intimately involved in the debate regarding settlement of the 
Cobell litigation and reformation of the Department of Interior (DOI) in order to be more 
accountable when administering the federal Indian tmst responsibility. Over the past 
several years and after numerous court issued declarations in the Cobell litigation, the 
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ATNl realized that resolution of the litigation in the court system would take many years 

and that a settlement of the litigation would probably not result in action that would 

836Xb e considered on an expedited 

compensate the plaintiffs along with individual Indian trust account holders to a level that 

would be fair and equitable. Therefore, the ATNI decided to focus on working 

cooperatively with Congress and other stakeholders in creating a legislative resolution of 

the Cobell litigation while at the same time accomplishing reorganization of the DOI to 

fit the needs of Indian country. On April 16, 2005, the ATNI submitted Indian trust 

reform legislation to Senator Cantwell and asked that it 

basis by the Senate Indian Affairs Committee. That legislation was essentially identical 
to the legislation that Chairman Hillaire from the Lummi Tribe presented to the 
Committee during the oversight hearing the Committee held on March 9, 2005. 

The ATNI proposed trust reform legislation was based substantially upon the 
previously sponsored legislation of Senator McCain and former Senator Daschle in the 
108* Congress known as S. 1459. The ATNI proposal had five main provisions as its 
foundation. The first provision sought to elevate the Assistant Secretary for Indian 
Affairs to a Deputy Secretary of the Interior. The intent of this provision was to ensure 
that the principal officer assigned to fulfill the trust responsibility would have the 
authority over the constituent agencies in the Department of Interior that have an effect or 
impact on the trust responsibility. The second provision sought codification of the 
standards for the administration of trust duties that were adopted by Secretary Babbitt in 
the year 2000. The third provision sought settlement of the Cobell litigation by 
authorization of a mediator that would submit recommendations to the Court on 
settlement issues and allow the Court the ability to implement the recommendations 
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without having to submit to a drawn out trial process. The fourth provision sought the 
creation of an independent legal entity that would have some oversight authority over 
6 i! 5 iwnistration of the federal trust responsibility. the trust 

establishment of a demonstration project that would build on the work of those tribes that 
have been administering their own trust programs pursuant to authority granted by the 
Congress in appropriations bills. The stated goal of the ATNI proposed legislation was to 
spur discussion and deliberation so that tribally driven provisions could be included in 
legislation that would inevitably come out of the Committee. It appears now that Indian 
country has S. 1439, Indian Trust Reform Act of 2005, which will undoubtedly spark 
discussion and ultimately lead to a final version of the legislation that will take into 
account tribally driven provisions. The ATNI is prepared to proceed forward in that 
discussion and resolution because it supports the substantive provisions of S. 1439. 

The ATNI sought to elevate the Assistant Secretary for Indian Affairs to a Deputy 
Secretary of the Interior. Under Title V of S. 1439 there is an Under Secretary for Indian 
Affairs (Under Secretary) position created that is directly subordinate to the Secretary of 
the Interior (Secretary). The Under Secretary for Indian Affairs would replace the 
Assistant Secretary for Indian Affairs and the Special Trustee and would assume overall 
management of the federal trust responsibility with regard to Indian tribes. The ATNI 
supports the creation of the Under Secretary for Indian Affairs position within the 
Department along with the duties requiring mana 

responsibility in consultation with Indian tribes. The ATNI also supports Section 505 of 
the legislation, which would terminate the Office of Special Trustee for American Indians 
by December 3 1 , 2008. 
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Title VI of S. 1439 would require the Government Accountability Office to 
contract with an independent entity to prepare and report to the Committee the status of 
individual Indian, Indian tribal, and other Indian trust accounts based upon generally 
accepted accounting principles of the Federal government. The ATNI supports this 
provision since it would require the Department to account for the management of the 
trust assets through an independent review and it would allow the Committee to provide 
oversight with regard to how the Department is performing its trust responsibility. At the 
heart of the Cobell litigation is accountability for management of trust assets by the 
Department and Title VI of S. 1439 would set the audit and report requirements that 
could be a measure for how the Department is progressing in its fiduciary duty as trustee. 

The ATNI also sought the codification of the standards of the administration of 
trust duties that were adopted by Secretary Babbitt in the year 2000. The ATNI 
understands that these standards have not been included as a provision of S. 1439, but it 
does not believe that this will be ultimately fatal to the legislation. Under Section 503(a) 
of the S. 1439, there is an Under Secretary for Indian Affairs that will be required to 
implement and account for the fulfillment of the trust responsibility to Indian tribes. The 
legislation also describes the duties that the Under Secretary for Indian Affairs will be 
required to fulfill under Section 503(c). Section 503(c)(1) would require the Under 
Secretary to carry out any activity related to both trust fund accounts and trust resource 
management of the Bureau of Indian Affairs in accordance with the American Indian 
Trust Fund Management Reform Act of 1994. There are also other duties identified that 
would require the Under Secretary to account for trust assets and resources; supervise 
activities carried out by agencies that relate to Indian affairs; consult regularly with 
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Indian tribes to fulfill the trast responsibility; and manage the Indian trust resources in 
accordance with applicable Federal law. The ATNI believes that if this section is 
holistically integrated with other provisions of the legislation, the Under Secretary has 
some guidance from Congress defining actions and responsibilities that will be required 
the trust respoisM#.i!?^<sffee?fieHF^Sfi&l»4§ 
date and in subsequent legislation based on the recommendations from the Commission 
that is authorized in Title II of S. 1439. 

The third provision that the ATNI sought was the settlement of the Cobell 
litigation by the authorization of a mediator that would submit recommendations to the 
Court on settlement issues and allow the Court the ability to implement the 
recommendations without having to submit to a drawn out trial process. The ATNI has 
reviewed S. 1439 and is in agreement with the congressional findings contained within 
Section 101. The ATNI realizes that in many cases, it is impossible for the Federal 
government to provi 

Money (IIM) accounts due to any number of factors including destruction of records; 
length of time to compete a historical accounting; the cost of completing a historical 
accounting; and the need of those who hold IM accounts to access the funds now after 
many years of being put on hold because of delays to sort out the aftermath of a court 
declaration in the Cobell litigation. 

The ATNI supports the proposition that the settlement of the Cobell litigation 
must provide a fair and appropriate calculation of the IIM accounts in lieu of actually 
performing an accounting of the IIM accounts. The ATNI lends its support for the 
creation of an “Individual Indian Accounting Claim Settlement Fund” contemplated in 
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Section 103(a) so that there can be closure for the plaintiffs in the Cobell litigation and 
other aggrieved parties. The settlement amount will obviously need to be debated and 
agreed upon after intense consultation with all the affected parties. The animosity that has 
guided previous attempts at settlement should not deter actual and honest agreement over 
a final settlement amount. 

The ATNI supports the proposition that a Special Master should be appointed to 
administer the settlement fund. However, Section 103(b) allows the Secretary the 
unilateral ability to appoint a Special Master to administer the fund without allowing any 
tribal input in the determination of appointing the Special Master. Since the settlement 
fund is a result of litigation between two adversarial parties, there should be the 
opportunity for the representatives of both parties to come to agreement on the 
appointment of a Special Master to administer the settlement fund. Otherwise, the 
legislation will create a situation where only one of the litigants will have the ability to 
appoint the person charged with administering a settlement fund that was the result of 
two litigants engaged in adversarial proceedings. In order to preserve the interest of the 
two litigants in protecting their respective clients’ interests, the Committee should allow 
for both parties to be able to agree to the appointment of the Special Master. 

The ATNI supports the ability of the claimants to have judicial review of the 
constitutionality of their claims under the settlement fund by a neutral and detached judge 
sitting in the United States District Court for the District of Columbia. The claimants will 
have to waive their rights to litigate further if they accept distribution of a claim under the 
settlement fund. The ATNI supports this waiver of liability for the Federal government 
with regard to individual claimants if administration of the settlement fund is carried out 
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by the Special Master in a responsible and accountable manner consistent with fiduciary 
standards. It is important to emphasize that mere appointment of a Special Master to 
administer the settlement fund does not relieve the Secretarial trust responsibility to 
ensure that the Special Master acts in a manner designed to fulfill the Secretary’s trust 
responsibility to Indians. The ATNI supports Section 106 of the bill, which allows any 
IM account holder to reject the payments from the Special Master and to file a separate 
claim in the Court of Claims. 

The ATNI strongly supports Section 1 10(d). In that section, tribal government 
claims against the United States would not be discharged as a part of the settlement of 
litigation claims identified in Section 102(2). The govemment-to-govemment process of 
settlement of disputes between the tribal and Federal governments should continue until 
there is frill settlement. The tribal governments have the unique responsibility to ensure 
that they provide for the welfare of all tribal members even if those tribal members hold 
IIM accounts that are covered under the settlement provisions of S'. 1439. The tribal trust 
resource is separate from the individual interest contained with the IIM account system 
and should therefore be separated from the settlement provisions of the bill regarding the 
IIM accounts. 

The fourth provision sought by the ATNI was the creation of an independent legal 
authority that would have some oversight power over administration of the federal trust 
responsibility. Title II of S. 1439 creates a commission known as the “Indian Trust Asset 
Management Policy Review Commission” (Commission) that would be charged with the 
review of trust asset management laws and the review of the Department’s practices with 
regard to individual Indian and Indian tribal trust assets. The Commission would then 
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have the ability to make recommendations to the Secretary and to the Committee for 
improvement over the Department’s laws, practices, and management of the trust assets. 
The ATNI supports the Commission, as it would be created by Title II of the bill since it 
would allow for an independent review of the Department’s practices and would possibly 
lead to recommendations that would assist the Department in adopting a “best practices” 
approach to fulfillment of the trust responsibility. Indian country has shown in the past 
that it is willing and able to participate in crafting recommendations that would lead to an 
improved Department as it continues to administer its trust duties. 

The Affiliated Tribes of Northwest Indians stands ready to proceed in the process 
of enacting legislation that will improve the administration of the trust responsibility and 
settle the Cobell litigation so that each subsequent generation does not inherit the 
problems of the past. I thank the Committee for the time and opportunity to submit 
comments on the ATNI position with regard to S. 1439, the Indian Trust Reform Act of 
2005. 

I will be pleased to answer any questions the Committee may have. 
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United South and Eastern Tribes, Inc. 

711 Stewarts Ferry Rke • Suite 100 • Nashville, TO 37214 
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TESTIMONY OF JAMES T. MARTIN, EXECUTIVE DIRECTOR OF UNITED 
SOUTHERN AND EASTERN TRIBES (USET) 

Before 

THE SENATE COMMITTEE OF INDIAN AFFAIRS 
Regarding S. 1439, (he Indian Trust Reform Act of 2005 

Chairman McCain, Vice-Chairman Dorgan and distinguished members of the 
Senate Committee on Indian Affairs: 

My name is James T. (Tim) Martin. I am an enrolled member of the Poarch Band 
of Creek Indians, and serve as the Executive Director of United South and Eastern Tribes, 
Inc. (USET). On behalf of its 24 member tribes, USET has closely followed the Cobell 
case over the past ten years and the Department of Interior’s (DOI) subsequent 
reorganization. Along with USET President Keller George, I represented the tribes of the 
Bureau of Indian Affairs (BIA) Eastern Region on the DOI/Triba! Trust Reform Task 
Force (Task Force), and have testified before this Committee on trust reform 
reorganization several times. 

I thank this Committee for the opportunity to testify on this topic again. For 
USET tribes, the Cobell litigation and the DOI's redirecting of funding to trust activities 
carried out by the Office of the Special Trustee (OST) has had immediate and harmful 
impact. For fiscal years 2005 and 2006, funding cuts to BIA has reduced full time staff 
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for law enforcement, education and other vital programs. The Cobell litigation and the 
DOI's interpretations of requirements to meet Court Orders has absorbed resources and 
limited the ability to implement already under-funded programs. 

I thank Senators McCain and Dorgan for introducing S.1439, which represents a 
critical step for trust reform and provides a solid footing for resolving the inter-related 
and complex problems of trust reform, the Cobell case and Indian affairs more generally. 

Given the complexity of trust-related issues, one piece of legislation is unlikely to solve 
all problems. This bill, however, takes on the challenge of addressing the fundamental 
issues (the settlement of the Cobell lawsuit, land consolidation, and prospective trust 
reform reorganization) all while maintaining a key focus USET continues to stress - that 
tribes are the entities best suited to drive the reform effort. 

USET, in response to Chairman McCain's call for a legislative solution to the 
crisis in the management of the federal trust responsibility to Indian tribes, developed 
proposed trust reform legislation and in April provided that proposal to the Chairman and 
to Committee staff. The USET proposed legislation was intended to introduce measures 
that would increase the accountability and efficiency of the DOI's administering of the 
United States' trust responsibility while enhancing tribal self-determination. Those 
measures included: 

• Elevating the Assistant Secretary-Indian Affairs 

• Providing standards for the administration of trust funds and trust assets 

• Promoting self-determination through tribal management of trust funds 
and assets 

• Consolidating trust functions within the BIA (and eliminating the Office of 
the Special Trustee) 

• Improving trust services to tribal and individual beneficiaries (by 
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consolidating trust functions at the BIA field office level that serves them, 
by establishing quality assurance and audit functions and by expediting the 
implementation of the DOI's core trust business systems) 

• Providing procedures to resolve the Cobell trust fund class action 
litigation. 

Let me note here that the USET legislative proposal builds upon that provided to 
this Committee by the Affiliated Tribes of Northwest Indians (ATNI). I am pleased that 
ATM President Stensgar is here to discuss that proposal and the concerns of the tribes in 
the Northwest, which USET member tribes share. 

Upon our review of S. 1439, it appears that the Committee shares USET's 
concerns and provides similar approaches to resolving them. Additionally, USET 
requests that the Committee further deliberate several critical issues. I am attaching 
USET's proposed legislation to my written testimony and request that this proposal be 
included in the hearing record as it may be useful to this Committee as it seeks to finalize 
trust reform legislation. 

But first, I would like to commend the Committee for its recognition and 
incorporation of the key concepts for trast reform and DOI reorganization that tribes have 
advocated before this Committee in the past, as well as through the 2002-2003 Trust 
Reform Task Force and more recently in the Tribal Working Group on Tmst Reform 
Legislation. Specifically, let me mention a few of these here. 

Elevation of the Assistant Secretary-Indian Affairs to the position of Under- 
secretary and eliminating the OST, which, as tribes have advocated, would improve 
coordination of trast activities within the DOI and establish decision-making authority 
and accountability under one executive authority. Tribes in the DOI/Tribal Task Force 
process endorsed elevation of the Assistant Secretary in order to positively address a 
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major issue that has been raised in every significant study of trust management at DOI, 
including the EDS Report, and by the Cobell Court: the lack of clear lines of authority 
and responsibility within the DOI to ensure accountability for trust reform efforts by the 
various divisions of the DOI. Nearly every agency in the DOI has some significant trust 
responsibilities. At this time, there is no single executive within the Secretary’s office 
who is permanently responsible for coordinating trust reform efforts across all of the 
relevant bureaus. (We note a drafting error in Section 504(a), line 5: the word "not" 
should be eliminated). 

USET views the Commission, established by Title n of S. 1459, as the logical 
extension of the DOI/Tribal Task Force. This Commission is needed to conduct a 
thorough analytical review of laws and practices in order to make viable 
recommendations for future legislative action on trust reform. 

With regards to land consolidation, highly fractionated lands are difficult to 
manage, limit their productive use and result in the DOI spending more to administer the 
accounts than the appraised value of these fractionated lands themselves are worth. 

S. 1439 responds to the Tribal Trust Reform Workgroup recommendation to expand the 
voluntary buy back program for highly fractionated shares by providing for sums greater 
than fair market value for shares, and to take into account cost savings to the DOI by 
consolidating highly fractionated lands. USET suggests, however, that the problem of 
locating "whereabouts unknown" individual Indian accountholders for the purpose of land 
consolidation is a matter that should be addressed by this legislation, or by the 
Commission created in Title II of S. 1439. If these provisions are realized they will 
reverse the devastating policy introduced through the Allotment Act by restoring tribal 
trust lands. 
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S. 1439, with its tribal trust asset management demonstration project (Title HI), 
embraces a view strongly held by USET member tribes - that Indian self-determination 
works - for trust asset management as well as other activities benefiting Indian tribes. In 
the BIA Eastern Region, tribes administer 95% of the government's federal Indian 
program responsibilities pursuant to agreements under the Indian Self-Determination and 
Education Assistance Act (ISDEAA). By giving tribes greater authority in determining 
how best to deliver program services to their members, these services have markedly 
improved. USET is confident that management of trust fimctions will benefit firom this 
demonstration project. Moreover, we expect it will foster an array of best management 
practices to be utilized for the wide range of trust resources managed in Indian Country. 

While the legislation does not in itself codify tmst standards, USET recognizes 
that S. 1439 provides for a Commission to issue recommendations on "proposed Indian 
trust asset management standards" (Section 204(c)(3)) and that the demonstration project 
provides for the development of trust asset management plans that meet trust standards as 
established by tribal law and consistent with the trust responsibility of the United States 
(Section 304(c)). Standards are essential components for assuring accountability and 
fulfilling the achievement of hue trust responsibility. USET recognizes the necessity of 
standards yet acknowledges those standards must be developed in a manner that allows 
for flexibility reflecting the diversity that exists among tribes as well as the diversity 
among the resources to both of which the Secretary has a tmst responsibility. The 
demonstration project will allow for tribes to establish best management practices that 
can be reinforced and replicated. 

Title I of S. 1439 would resolve the complex, protracted and costly Cobell 
lawsuit. The terms of the bill demonstrates the Committee’s understanding of the many 
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USET's proposed legislation Section 304 requires consolidation of fimctions at the BIA 
field offices including the restoration of functions and funding previously transferred to 
OST and clarifying the field office directors' line authority over personnel assigned to that 
field office. Any separation of trust and "non-trust" functions duplicates bureaucracy, 
introduces potentially conflicting authorities with jurisdiction over an issue, and produces 
an organization incapable of efficiently administering the trust responsibility. Similarly, 
resources and authority must not be stacked at the Central Office. Rather, field offices 
must have staff, resources and decision-making authority to resolve in a timely maimer 
the vast majority of issues at the point of first contact with the tribe. 

Finally, all the reform in the world will not get the job done without adequate 
funding. The number of vacant positions and/or under-staffing in the DOI, particularly 
those in BIA responsible for the implementation of trust activities, in itself should 
demonstrate why the DOI has failed to meet its trust obligations. This Committee must 
be vigilant in assuring that budget requests do not cut funding for programs essential to 
carry out the trust responsibility. Transferring resources for the OST to hire supervisory 
staff cannot improve the system if personnel are not available to carry out the operational 
responsibilities. 

As the Committee has recognized with S. 1439, trust reform requires tribally- 
driven, flexible mechanisms that reflect the diversity of tribes and the distinct types and 
quantities of trust resources that exist. Moreover, in order for trust reform to advance, the 
Cobell litigation must be resolved. USET commends Chairman McCain and Vice 
Chairman Dorgan for their leadership with this bill. In closing, I thank you for the 
opportunity to present testimony and I assure you that USET will remain engaged with 
this Committee as this important bill evolves. 
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Sectiuii 2. Purpose. 
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{aj to create the Office of the Deputy S ecretary F or In dian Affair s with a 
di rect line of authority to oversee and supe rvi se th e mati ageinent an d 
reform of Indian (rust res ourc es under the iurisdiction of the Department 
of the inte rior: 

{b] t o p r ovide fidiiciarc- standards and c l arify the l egal o biiaation s ofthe 
D epartment for the administration of Indian trust resources: 

£c} .t(tp.romojtr and,ad>iance tribal 
mtuiagement of tnisl resources: 

fdl to eliminate the Office of the Special Trustee: 

M. to reorganize and. consolidate tiaisLlunctipns witMn..the BlA af^^^^ 
and Field office levels: 


ffi to establish a niechanisin to evaluate and report as to the ade q uacy of 
fundinti levels an d .slatTing for t rust management: 

(g~l to provide for independent review of the DOI's administration of trust 
Itinclions : 


(h ) to accelerate implementati on of co re trust business syst ems: a nd 

(fl to provide procedures to resolve the Cobell t rust fund class acti on 
lit igation . 


27 


Section 32. Definitions. For the purposes of this Act: 
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taj ,MiEMC,Y.OFF}CE.-rTheJenn..T4sency.f)rificelUne^^ 

of Indian Affairs fi eld office that p rovides service .s to Indian tribes. 

(b) AUDIT. — The term ‘audit’ means an audit using accounting procedures 
that conform to generally accepted accounting principles and auditing 
procedures that conform to chapter 75 of title 31, United States Code 
(commonly known as the ‘Single Audit Act of 1984’).”; and 

(c) BUREAU. — The term 'Bureau' means the Bureau of Indian Affairs within 
the Department of the Interior. 

(d) liLTiEAU EiiTT.1 flEFfCIU^” Thelerm_i^urcauJleldj2frTO 

the programs, .s taff, and functions of tire BI.A Regional Office orjlie 
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Aaencv Office ac cord inu to which of these offices serves as the pi'lmarv 
point of contact with a tribe and as consistei i nv i i lu h i s_ Act, 

(el BUR E AU FIELD OFFICE DiRECTORS.--The term "Bu re au fie ld offi ce 
direetors” shall mean the Regional Directo r (fo r the Re gional Off ice lev el) 
and die '^Agencv: Supe^l)J:endend^for.tlle..A 

(J). ('I N 1 R.AL QFFiCJLrTdEheJenTiJlCefltrMi'OT 
Bur eau h ead q uarters office. 

(g)DElRARl’MEiNT,:--The term 'Department' means the Department of the 
Interior. 

(hi 1ND1.,AN TRIBE. — The term 'Indian tribe' means any Indian tribe, band, 
nation, or other organized group or community, including any Alaska 
Native village or regional or village corporation as defined in or 
established pursuant to the Alaska Native Claims Settlement Act (85 Stat. 
688), which is recognized as eligible for the special programs and services 
provided by the United States to Indians because of their status as Indians. 

£i) INDIVID UAL INDIAN — The term “Individual Indian" means an 
indiv idual wh o is a m ember of an Indi an tribe . 

(jj INHERENT FEDER A L F I.I NCTI ONS.— T he term ‘'inherent Federal 

functions " means tho se Federal functions which ca nnot legally be 
deJegNM tpJndiM .Idb 

(kl NON-MONETARY TRUST ASSET. — ^The lenii ‘non-mon et arv trust 
asset' means any tanuihle property (such as land, a mineral, coal, oil or 
gas, a. forest re.source. an agricul tu ral resource, water, a wa tei' source, tlsh. 
or wildlite) thal.is: 


ID hel d by the Secretary for the benel l t of an Indian tribe o r an 
indiv id ual Indian oi' Indians in accordance with Federal l aw: or 

.(S owned in fee bv an indivi dual Ind ian or Indians and subject to 
s tatutory restrictions on conveyance in accordance with Fe deral 
law, 

(!) QEIlICE,:.i:The term 'Office' means the Office of Special Trustee for 
American Indians established by section 302 of the 1994 Act. 

(m) SECRETARY. — The term 'Secretary' means the Secretary of the Interior. 

(n) .SIPEO-AL XRUSXEE,rj:tT^ term 'Special Trustee' means the Special 
Trustee for American Indians appointed under section 302 ofjhe J 994. 

Act. 
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i_31_ the United Sta tes Co nstitution eranls powers to the federal 

gov ernment in r elations with Indian tribes, particular ly the 
conaressl onal power to reenl ate commerce with the Indian tribes 
(Ar t. I. S e c. 8. cl. 31. and the presidential po w er to make trea ties 
(Art . II . S e c . 2. cl . 23: 

( 41 federal law uniformly recognizes that tribes have riahts to occupy 
an d gov e rn their l a nds which has led to a land tenure system where 
the Unite d State s holds ce r tain tribal and individual Indian 
p roueitv in beneficial trust or has imposed stat uiorv restriction.s on 
lan ds owji ed in fe e by i ndividual Indians. Indian tribc.s e.\erci.sc 
authority as sovereigns over tru st resources: 


('S'l During the nineteenth century Congress began implementation oF 
an allotment policy through enactment oi'the 1887 Getieral 
Allotment Act (as amended at 25 ll.S.C. S 331 et seq .). and other 
allotme nt legislat i on. The allotment l e gi.slatioi i allow ed the United 
■States to allot c ommuna l ly held tribal lands to in divid tial India ns. 
The pu roo.se of the allotment pol icy w as to fo rce Indians to 
assimilate into mainstream society, enable non-Indian acquisition 
of tribal lands oiiginally.sel aside for 

In dian tribes in violation of treaties, diminish tribal land bases and 
erode tribaisovexeignt:x._Aftcra]Jptmeiit,lheT.!m 
managed a llotted and unallotted lands and e-stab l ish e d individua l 
trust accounts for indiyidual Iiidians whoj;cceived,^a^^ The 

GejLeral.Allotnienl Actand subs^^ Apts did.not 

di minish tribal jurisdiction over tribal or indivkiuailv owned lands: 


(6) Jie United States repudiated Jhe assiniilationpoii^^^^^^^^ 

twen tiet h century, has rep ea tedly reaffi rmed th e policy o f 
ia:cHtK>tiilg.tdlsl.sefogovsnianceaM.sellAuffieiency.and,haian 
overall tru st responsibility to enh ance trib al self-governm ent: 


(71 the t rust relationship imp o ses fiduciary dut i es upon the United 
States whe n the Unite d States c ontrols or manages th e trib al and 
individual Indian trust resources: 


{8} the trust re.sponsibilitv is not dimin ished by promoting tribal self- 

gover na nce atid self-siifficieiicv through seli'-determination 
agreements with tribes for tribal administration of tnist resources: 


41 
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the federal bureaucracy has failed to fullv meet the United States' 

2 

3 

4 

5 


trust fund manaaement oblisations to tribes; 

(10) 

the failure to meet federal trust obliaations stems from the overlv- 
centralized bureaucracy and the under-fundina of functions 

6 


necessary to carr\' out the United States' trust obliaations: 

8 

1111,., 

the creation of Office of the Special Trustee has not relieved 

9 


system delavs and inefficiencies, but rather created a duplicative 

10 

11 

12 


biireaucracv that has eroded tribal self-determ itiation; 

(121 

decentralizine authority to the local level and increasing tribal 

13 


control have proven critical to enhance proeram effectivene.ss and 

14 


accountabilitv; 

15 



16 

(13) 

triballv-driven solutions continue to be hindered bv the federal 

17 


bureaucracy; tmd 

18 



19 

(14) 

remedial measures must be imposed on the federal bureaucracy to 

20 


correct federal mismanaeement of Indian trust re.sources. 

21 



22 

1 (b) DFXJLARATION OF POLICY. It is the oolicv of Coneres.v- 

23 

,(,I,i 

to nianase Indian trust resources bv clear and enforceable 

24 


standards, with an express riizlit of compensation for trust 

25 


mi-smanagement, and independent review of trust management 

26 


activity; 

27 



28 

(21_ 

to protect the governing authoritv of Indian tribes, includino the 

29 


right and abilitv oftribes to regulate management of trust 

30 


resources: 

31 



32 

(3) 

to reform the United States' Indian trust resources management in a 

33 


manner that does not reciuire reDrogramming funds from vitallv 

34 


needed BIA services nor cretite new levels of bureaiicracv that 

35 


would impede the deliverv of trust sei vices to meet local needs; 

36 

37 

lit) .. 

10 allow for an orderly transition from Federal domination to 

38 


increased tribal control over trust rc.soi!rces; 
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1_5) to provi de o v ersiuht and techn ical assistance in flexible 

a rrangements that meet the imique ci rc umstances and needs of 
eac h tribe: an d. 


(61 to ensure greater tribal government mvol v ement when ne w 
syste ms and policies for trust management are deve loped. 

Sec. 102. Responsibility of Secretary. 

(a) —ADMINISTRATION AND MANAGEMENT. - The responsibilities of 
the Secretary in carrying out the trust responsibilities of the United States 
include, but are not limited to -- 

(1) Providing for adequate systems for accounting for and reporting 
trust fund balances; 

(2) Providing for adequate controls over receipts and disbursements; 

(3) Providing for periodic, timely reconciliations of financial records 
to assure the accuracy of accounts; 

(4) Determining accurate cash balances; 

(5) Preparing and supplying to account holders periodic account 
statements; 

(6) Establishing and publishing in the Federal Register consistent 
policies and procedures for trust fund management and accounting; 

(7) Providing adequate staffing, supervision, and training for trust fond 
management and accounting; and 

(8) Managing the natural resources |)rotgcted.,unte^^^^ 

Indian tr]be.s and indiyidual lndianA.4o6ate4-wItfo ft t}ie bounda ries 

(b) ACCOUNTING FOR DAILY AND ANNUAL BALANCES OF INDIAN 
TRUST FUNDS.— 

(1) IN GENERAL -- The Secretary shall account for the daily and 
annual balance of all trust funds. 

(2) PERIODIC STATEMENT OF PERFORMANCE- 

(A)IN GENERAL — Not later than 20 business days after the close 
of the second calendar quarter after the date of enactment of 
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this paragraph, and not later than 20 business days after the 
close of each calendar quarter thereafter, the Secretary shall 
provide to each Indian tribe and individual with respect to 
whom the Secretary manages trust a statement of performance 
for the trust funds. 

(B) REQUIREMENTS. — ^Each statement under subparagraph (A) 
shall identify, with respect to the period covered by the 
statement-- 

(i) the source, type, and status of the funds; 

(ii) the beginning balance of the funds; 

(iii) the gains and losses of the funds; 

(iv) receipts and disbursements of the funds; and 

(v) the ending balance of the funds. 

(3) AUDITS. — With respect to each account containing trust funds, 

the Secretary shall — 

(A) for accounts with less than $1,000, group accounts separately 
to allow for statistical sampling audit procedures; 

(B) for accounts containing more than $1,000 at any time during a 
given fiscal year — 

(i) conduct, for each fiscal year, an audit of all trust funds; 
and 

(ii) include, in the first statement of performance after 
completion of the audit, a letter describing the results of 
the audit. 

(C) implementation of the.se audit requirements shall begin wi th the 
first fiscal year after the dat e of the enactment of this 
subparagrapii. 

Section 103. Payment of Interest on Individual Indian Money Accounts. 

(a) PAYMENT OF INTEREST- The first section of the Act of February 12, 
1929(25 U.S.C. 161a), is amended- 
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(1) by striking out 'Thatal!' and inserting in lieu thereof 'That (a) all'; 
and 

(2) by adding after subsection (a) (as designated by paragraph (1) of 
this subsection) the following: 

"(b) All funds held in trust by the United States and carried in 
principal accounts on the books of the United States Treasury to 
the credit of individual Indians shall be invested by the Secretary 
of the Treasury, at the request of the Secretary of the Interior, in 
public debt securities with maturities suitable to the needs of the 
fiind involved, as determined by the Secretary of the Interior, and 
bearing interest at rates determined by the Secretary of the 
Treasury, taking into consideration current market yields on 
outstanding marketable obligations of the United States of 
comparable securities." 

(b) WITHDRAWAL AUTHORITY- The second sentence of subsection (a) of 
the first section of the Act of June 24, 1938 (25 U.S.C. 162a), is amended 
by inserting 'to withdraw from the United States Treasury and' after 
'prescribe,'. 

(c) TECHNICAL CORRECTION- The second subsection (b) of the first 
section of the Act of June 24, 1938 (25 U.S.C. 162a), as added by section 
302 of Public Law 101-644 (104 Stat. 4667), is hereby redesignated as 
subsection (c). 

(d) EFFECTIVE DATE- The amendment made by subsection (a) shall apply 
to interest earned on amounts deposited or invested on or after the date of 
the enactment of this Act. 

Section. 104. Authority for Payment of Claims for Interest Owed. 

The Secretary shall make payments to an individual Indian in fiill satisfaction of 
any claim of such individual for interest on amounts deposited or invested on 
behalf of such individual before the date of enactment of this Act retroactive to 
the date that the Secretary began investing individual Indian monies on a regular 
basis, to the extent that the claim is identified— 

(1) by a reconciliation process of individual Indian money accounts, or 

(2) by the individual and presented to the Secretary with supporting 
documentation, and is verified by the Secretary pursuant to the 
Department's policy for addressing accountholder losses. 


43 


Section 105. Affirmation of Existing Standards. 


HO- 
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1 (a*) The iidiiciarv duties of the tr uste e arise fro m the unique responsibility of the 

2 Uni ted States to t he Indian tribes, which is em bodied in th e United Stale s 

3 Constitution, treaties, statu tes , executive orders, court opinions, federal 

4 acencv regulations and policies, federal course o f dealings, e oniinon law and 

5 coiitractual docm 
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fb) In canving out the trust fe.spoiisibilitv of the United Stal es to Indian tribe s. 
Congress r ecognizes and affirms that the t rustee in order to the-nroperlv 
discharge theof trust responsibility of the United States, the t rirstec i-egnTOS. 
without limitation, thitt-the-twsteer using the highest degree of care, skill, and 
loyalt y, shal l — 

(1) protect and preserve Indian trust rKouixesassets from loss, 
damage, unlawful alienation, waste, and depletion; 

(2) ensure that any management of Indian trust resoiircesassets 
required to be carried out by the Secretary — 

(A) promotes the interest of the beneficiaiwl-ewftef; and 

(B) supports, to the maximum extent practicable in accordance 
with the trust responsibility of the Secretary, the beneficial 
owner’s intended use of the resourcesassets; 

(3) enforce claims and defend actions on behalf of th e t rust again st 
otlier agenis of th e LIn ited Slates, the St ales and other third parties, 
incl udin g, but not limited to 
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(A) enforcing, e-the terms of all leases or other agreements that 
provide for the use of trust .resourcesassets; and 
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(B) takhjge appropriate steps to remedy trespass- or interf erence 
with on trust or restricted land; 

(4) promote tribal control and self-determination and tribal cover over 
tribal trust land and resources without diminishing the trust 
responsibility of the Secretary; 

(5) allocat e and prioritize sufficient budgetary resourc es an d assets for 
the. prudent admin istratipit_o..f te 


(A) fu nds sufficient to select, -and-oversee and fund sirf Ocien t 
qualilied .peFsoHs-p.eTO manage Indian trust 

resourcesassets; 
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IB) funds sufficient for the prudent manacement and protection of 

2 


trust resources; 

4 

(6) 

confirm that Indian tribes that manage Indian trust resourcesassets 

5 


in accordance with contracts and compacts authorized by the 

6 


Indian Self-Determination and Education Assistance Act (25 

7 


U.S.C. 450 et seq.) are protecting and prudently managinee those 

8 


Indian trust resourcesassets; 

10 

(7) 

provide oversight and review of the performance of the trust 

11 

1 

responsibilitv of the Secretarv, including Indian trust resotirceasset 

12 


and investment management programs, operational systems, and 

13 

14 

15 


information systems; 

(8) 

account for and identify, collect, deposit, invest, and distribute, in a 

16 


timely manner, income due or held on behalf of tribal and 

17 

18 


individual Indian account holders; 

19 


maintain a verifiable system of records that, at a minimum, is 

20 

21 

1 

capable of identifving. with respect to a trust l esourceasset — 

22 

23 

1 

(A) the location of the trust resourceasset; 

24 

25 

1 

(B)the beneficial owners of the trust resourceasset; 

26 


(C) any legal encumbrances (such as leases or permits) applicable 

27 

28 

1 

to the trust resourceasset; 

29 

30 

1 

(Dlthe user of the trust resourceasset; 

31 

32 


(E) any rent or other payments made; 

33 


(F) the value of the trust resource or other restrieteri- land awi 

34 

35 


resources associated with the trust resourceasset; 

36 

37 


(G) dates of — 

38 

39 


(i) collections; 

40 

41 


(ii) deposits; 

42 

43 


(iii) transfers; 

44 

45 


(iv) disbursements; 
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(v) imposition of third-party obligations (such as court- 
ordered child support or judgments); 

(vi) statements of earnings; 

(vii) investment instruments; and 

(viii) closure of all trust fund accounts relating to the trust fimd 
resoiirceasset; 

(H) documents pertaining to actions taken to prevent or compensate 
for any, diminishment of the Indian trust reswirceasset; and 

(I) documents that evidence the actions of the Secretary regarding 
the management and disposition of the Indian trust 
resoiirc easset: 

(10) establish and maintain a system of records that — 

(A) permits beneficial owners to obtain information regarding 
Indian trust res ource sassets in a, timely manner; and 

(B) protects the privacy of that information; 

(1 1) invest tribal and individual Indian trust funds to ensure that the 
trust account remains reasonably productive for the beneficial 
owner consistent with market conditions existing at the time at 
which investment is made; 

(12) communicate with beneficial owners regarding the management 
and administration of Indian trust resources assets: and 

(13) protect treaty-based fishing, hunting, gathering, and similar rights- 
of-access and resource use on traditional tribal land.” 


35 


fcl Tribal Auth oritv. 
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( 1 ) No provision contained in subsec t ion (bl sliall limi t the author itv of 
tribes to de velop their o wn .spe cillc standards for the inanagemeiit 
of trust resources, nor liiiii t the trustee's authority to approve such 
standards: provided that 


40 

41 

42 


tA)Xhc.standardjLare Joniiallxappro^^ tribe in a manner 

coiisistent yvith_ t he tribe ' s const i tution_or ^ith er goy erijj n la w 
of tire tribe. 
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(Brrhe standard s are estab lished iii a manner that allows the tribe 
and the Secretary- to re ad ilv compute the amount of revenues 
that are e xpected to be received from each revenue-producing 
trust iransactioii. 

{Q..The ,yandardsd_eseribe in. measurable ^ 

the expected goals and/or intended r esults from a pplication of 
the sla ndards. 


(D).The.MaMaids.££ovide methods for resolving disputes between 
lxibes,_mim.duay n digits and the Fede.ral_Goveninjent. 

(El The standards include a process whereby the 'I ribe and the 
Secretary' can conduct ntuluallv acceptable anitiial evaluations 
o f the management of trust reso u rce s. 

(2) The trustee shall waive administrative req uii'e ments and/or policies 
which conflict with tribal resource management plan s approved by 
the Secretary unless doing so would violate apolicable feder a l law 
o r judicial decrees. 
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(3 1 Trust ee compliance with tribal law. No provision contained in this 
Act,shall..aba)JyclhejTustee ofj.ts obligation to ^ 
ai tniieable tribal laws and ordinances in carry-'ing out the trust 
responsibility unless nrohibited bv an applicable federal law or 
judicial decree. 
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,(d).,No.djmilijshment orthetrusl responsibiliiy,-.Th^^^^^^ 
standards mthisj;ecti.o.nJ.sJJustraLi^^^^^^ 

wav l imit, diminish, reverse, n or repeal anv existing trust duties atiplicable to 
the tnistee's.adntinistratiojionndim^^^^ 

embodied in the United States Cons titution, treaties, statutes, ex ecutiv e orders. 
court opin i ons, federal ageiicv regulations and policies, federal course of 
deal inas. common law and contractual documents or anv existing trust duty o f 
the United S tates yvitli respect to the Indian neonie. 


33 

34 


tOl Noth ing.inliiis.section shall. be.coustntod. to.afftct.. modify, dimini^^^^ 
otherwis e imp ai r the sovere ig n imminiit v from suit enioved bv I n dian trib es. 
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TITLE II--INDIAN TRUST EUNI LRESOURCE MANAGEMENT 
PROGRAM 
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Section 201. Purpose. The purpose of this title is to allow tribes an opportunity to 
manage tribal funds currently held in trust by the United States and to manage noii- 
monetirry trust assets managed by the-Secretaiy through the Bureau; tliat. consistent with 
the trust responsibility of the United States and the principles of self-determination, that 
will— 
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(a) give Indian tribal governments greater control over the management of such 
trust funds a nd non-moiietarv trust resoiirce sfunds: and or 

(b) othens-ise demonstrate how the principles of sell-determination can work with 
respect to the management of such trust Iwrdsresourccs, in a manner 
consistent with the trust responsibility of the United States. 


Section 202. Voluntary Withdrawal From Trust Funds Program. 

(a) IN GENERAL- An Indian tribe may, in accordance with this section, submit a 
plan to withdraw some or all funds held in trust for such tribe by the United 
States and managed by the Secretary through the Bureau. 

(b) APPROVAL OF PLAN- The Secretary shall approve such plan within 90 
days of receipt and when approving the plan, the Secretary shall obtain the 
advice of the Deputy Secretars' for Indian Affairs Special Trustee or prior to 
the appointment of such Deputy Secret arv'Speeial Trustee, the Director of the 
Office of Trust Fund Management within the Bureau. Such plan shall meet the 
following conditions: 

(1) Such plan has been approved by the appropriate Indian tribe and is 
accompanied by a resolution from the tribal governing body 
approving the plan. 

(2) The Secretary determines such plan to be reasonable after 
considering all appropriate factors, including (but not limited to) 
the following: 

(A) The capability and experience of the individuals or institutions 
that will be managing the trust funds. 

(B) The protection against substantial loss of principal. 

(c) MANAGEMENT THROUGH SELF-DETERMINATION AUTHORITY.— 

(1) IN GENERAL. — An Indian tribe may use authority granted to the 

Indian tribe under the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450 et seq.) to manage Indian trust 
funds and npn-rnpnetsuy' trust assets without terminating — 

(A) the trust responsibility of the Secretary; or 

(B) the trust status of the funds and assets. 
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(2) NO EFFECT ON TRUST RESPONSIBILITY,— Nothing in this 
subsection diminishes or otherwise impairs the trust responsibility 
of the United States with respect to the Indian people. 

Idl UlSPl.n ES,— Scclipns_2Jiand_2JJ_ptlthis lltle shalLapph^^^ 

approval process established by this section and shall be av ailab l e to any tribe 
submitting a plan for the management of trust funds and/or non-monetary trust 
assets u nder this Act. 


10 Section 203. Judgment Funds. 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
29 


(a) IN GENERAL- The Secretary is authorized to approve plans under section 
202 of this title for the withdrawal of judgment funds held by the Secretary. 

(b) LIMITATION- Only such funds held by the Secretary under the terms of the 
Indian Judgment Funds Use or Distribution Act (25 U.S.C. 1401) or an Act of 
Congress which provides for the secretarial management of such judgment 
funds shall be included in such plans. 

(c) SECRETARIAL DUTIES- In approving such plans, the Secretary shall 
ensure— 

(1) that the purpose and use of the judgment funds identified in the 
previously approved judgment fund plan will continue to be 
followed by the Indian tribe in the management of the judgment 
funds; and 

(2) that only funds held for Indian tribes may be withdrawn and that 
any funds held for individual tribal members are not to be included 
in the plan. 


30 Section 204. Technical Assistance. 
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The Secretary shall— 

(1) directly or by contract, provide Indian tribes with technical 
assistance in developing, implementing, and managing Indian trust 
fiind investment plans; and 

(2) among other things, ensure that legal, financial, and other expertise 
of the Department of the Interior has been made fully available in 
an advisory capacity to the Indian tribes to assist in the 
development, implementation, and management of investment 
plans. 
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1 Section 205. Grant Program. 

2 (a) GENERAL AUTHORITY- The Secretary is authorized to award grants to 

3 Indian tribes for the purpose of developing and implementing plans for the 

4 investment of Indian tribal trust funds. 

5 

6 (b) USE OF FUNDS- The purposes for which funds provided under this section 

7 may be used include (but are not limited to)— 

8 


9 

10 

11 

12 

(I) 

the training and education of employees responsible for monitoring 
the investment of trust funds; 

(2) 

the building of tribal capacity for the investment and management 
of trust funds; 

13 

14 

15 

16 

17 

(3) 

the development of a comprehensive tribal investment plan; 

(4) 

the implementation and management of tribal trust fund investment 
plans; and 

18 

19 

20 

(5) 

such other purposes related to this title that the Secretary deems 

21 


appropriate. 


22 Section 206. Return of Withdrawn Funds. 


23 Subject to such conditions as the Secretary may prescribe, any Indian tribe which 

24 has withdrawn trust funds may choose to return any or all of the trust funds such 

25 tribe has withdrawn by notifying the Secretary in writing of its intention to return 

26 the funds to the control and management of the Secretary. 


27 Section 207. Savings Provision. 


28 

29 

30 

31 

32 

33 

34 
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36 
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40 


By submitting or approving a plan under this title, neither the tribe nor the 
Secretary shall be deemed to have accepted the account balance as accurate or to 
have waived any rights regarding such balance and to seek compensation. 

Section 208. Tribal Management of Non-Monctarv' Trust ■4ssets. 

(a) TRUST RESOURCES MANAGEM E NT PL ANN ING PROCESS.— At the 
QELton.p£M..lndian. tribe; 

(J.) .A l()-veartr u.st res ou rces m a iiaae ment plan shall be developed and 

approved by die Secretaryin accord 
pipeess; 
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(A)Tlie Secretary shall develop, as appiopiiatc the plan in close 
c onsultation with the affected tribe , unless th e tribe req uests to 
develop the plan pursua nt to a self-deicimmalion aareeincnt or 
selt-govcrnance compact : 

{BjAlllndiai'lribejmjv develop, 

plan pro posal pursuant to a self-determ inatio n contract or self- 
governan ce co mpact. Subject to the provisions of 
s ubparaaraph (Cl, the trib e shall have broad discretio]i_tn 
designing and^cairyin^ out the planning process. Al the request 
ofiJl'Ltribei.theSccretaiy shall convene a meeting ofjribal 
represe n tatives and Agencv/Regi onal Office level st all w ithin 
60 days oF said request for the purpose of identifying technical 
a ssist an ce that the tribe and Secretary may d eem_ n ecessa i for 
the development of such a manaaement plan. 


f Cl W h ether dev e loped direc tly by the tr i be or bv t he Secretary, th e 
plan shall — 

(il d eterm ine av ailab le trust resour ces: 

(ii) ide ntify spec it lc tribal trust r esource goals a nd ob jectives: 

(-iiO_f‘slabliMx m-fuia 2 emen.t _otyectiye,s foLthe^^ 

Liv)_dcfine_c.rhicaLya]ues,.o0.he.l!Tctiaiilribe 
and^proyide identified .managenicnL^^^ 


!vl identify actions to be taken to reach establi.shed 
objectives : 

(vi) be developed through publ i c meetings: 

(viil u s e the public meeting records. e.K i ,sting survey 

documents, reports, and other research from Federal 
agencies, inst itutions of higher education, and other 
ava ilable r esources: 


(viii) include Tribal -specific standards for t he m a nagement of 
resources: and 

(isi—beconipletedjyithm Uyo„years„.ofthe^technicai,assiM^ 
mee tina provided for in .stilxscction falflKB). 

( 2 ) IMian trust ,,iesiyurce_managemtMiLpJ,ans,.de^^^ 

under this sec tion shall govern the m anagement and administration 
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of Indian trus t reso iirees and Indian trust lands bv the Bm eaii and 
the I ndia n tribal govemmem . 

fb) APPROVAL OF PLAN.~- 

( 1 ) The Secretci rv sha ll approve such a p l an, p rovided that — 

(A) the plan h as been approved bv the appropria t e India n tribe a nd is 

accompanied bv a resolution from the tribal goveniint; body approving the 

P,kn,! 


(B) the Secretarxdstei!)jnesiJieptaioJje..ra 
inconsistent with fe deral staiulorv law or judicial decree regarding the 
managemen t st andards for (he resources covered bv the pl an. 


12) If the Secr etary rejects a pl a n, the Secretary shall: 

(A) provide a detailed explanation as io the grounds for denial: an d 

(Bi identity technical assistance available that would enable the tribe's 
plan to be resu bmit ted fo r aDprova l. 

( c) A PPLICABILITY OF O TH ER LAW.— 

ID .MA\DA TORY.— The provision s of t he Indian Sclf- 
Deteniii_nMiQO.Md MiIpatiotLAskMancc ActiP^ 
apply to agreements under which tribes asstmie fesponsibilitie s for 
the dexekipmentjadministral^^^ 
management plans iinder this title. 

12) NO EFFECT.— 

f A) Notwithstanding any other provision of law, the contracts and 
cooperativ e agr eement s ente red into with a tr ibe pu rsuant to 
this title shal l not be s ubjec t to Sections 305 or 30 6 of the A ct 
(including any regulations developed ptirsuant thereto). Tri bal 
exemptio n from Sec ti ons 3 0 5 and 30 6 sh all not be a b asis for 
the Secretary to decline tribal assumption of the functions. 

(B) Nothing in this Section shall limit the rights of indiv idual 
owiiers_ of jrast .PLresMctedJ^dxlQ lease 
Secre tarial approval p ur suant to S ection 5 of t he Indian Land 
ConsoiidaU 9 !l,Act. 


(d) DISPU ' I'ES. — Se cti ons 211 and 212 of thi s Title sh all a ppiv to the t rust 
resources management plan approval process established by this section and 


- 19 - 



189 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 


shall be available to an y tribe submi llina a plan for the manaaemeiit of trust 
resources under t his Ac t. 


f el A UT HORIZATION OF APPROPRIATIONS.- There are authorized lo b e 

_ sums . a,iarej\ecessat^^^^ 

Section 209. Establishment of the Tribal Management of Trust Resources 
Demonstration Project. 

SEfe 307 - ESTABIJISfIIV*ENT---OF-TIffi TRIBAL MAISAGEMEIVT OF 

TRUST- ASSRTSv»EMONSTRATlON~PRO.IEGT. 

(a) PURPOSE. The Tribal Management of Trust ResourcesAssets Demonstration 
Project (“Project”) is intended to - ; 

( 1 ) Enhance the working relationship between the participating tribes 
and Department of the Interior for trust management activities by 
establishing mutually acceptable methods for addressing trust 
issues in a manner that is consistent with tribal priorities and 
applicable federal laws; 

(2) Maintain a standard of good faith in the administration of federal 
trust responsibilities to Indian tribes, the right of tribal self- 
determination and self-governance, the govemment-to-government 
relationship between the Indian tribes and the United States, and 
provide a meaningful working relationship with participating 
tribes. 

(3) Establish a process for the full implementation of the Project and 
further the continuation of meaningful partnerships between the 
participating tribes and the Secretary; 

(4) Recognize and utilize tribal expertise and systems to accomplish 
appropriate management of trust resources, use those opportunities 
to explore the development of effective working models relating to 
the management of trust resources, and develop meaningful and 
measurable means of quantifying the respective values, standards 
and priorities of the participating tribes and the Department. 

(5) Identify ways of resolving conflicting management prescriptions 
between tribal and federal standards, priorities and values in non- 
litigation and cooperative govemment-to-govemment forums, and 
memorialize those conflict resolution methodologies in a 
participating tribe’s funding agreement. 

(b) . AUTHORITY. The Secretary of the Interior shall, for a period not to 

exceed five years following enactment of this section, administer a 
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demonstration project to be known as the Tribal Management of Trust 
Resources Assets Demonstration Project according to the provisions of this 
title. The Project shall provide for the direct Tribal administration and 
management of trust fu nds and noii-monetar\> Fesoiifees and trust assets, 
including the administration of any funds appropriated by Congress for the 
management of Indian trust assets-and-flinds a nd non -mon ctarv trust asse ts, 
which also includes such funds intended for trust improvement activities. 

(c) TRIBAL PARTICIPATION 

(1) fribes, which have partic i pated in the dem on stralion p r oject under 
SeMoBsJSTTand, 01 ofThe interior. and M 

an pi'opr ia tion a cts or A any tribe that has entered into an agreement 
with the Secretary for the management and/or improvement of 
trust resources shall be eligible for inclusion as a participating tribe 
in the Project. Each tribe must first submit a formal request to 
theSecretary to be included in the demonstration project. 

(2) The Secretary shall negotiate and enter into agreements with tribes 
to implement the purposes of this section. 

(3) A participating tribe may withdraw from the project at any time. 

(d) STANDARD TRUST MANAGEMENT PRINCIPLES AND 
PROCEDURES. - Management standards for trust resources that have been 
developed and adopted by tribes, and approved by the Secretary, shall be the 
applicable standards under the Project. The Secretary shall interpret Federal 
laws and regulations in a manner that facilitates approval of a Tribe’s 
management standards. The Secretary may only refuse to accept Tribal 
standards that are inconsistent with applicable Federal treaties, statutes, case 
law or regulations not waived, governing the performance of trust functions. 

In the event that the Secretary declines to accept a tribe’s management 
standards, the Secretarial shall inform the tribe in writing of the specific ways 
in which the Tribe’s management standards fail to meet the standards and 
principles of the applicable Federal law governing the performance of trust 
functions. The Secretary may propose additional standards to a tribe for its 
consideration if the Secretary believes such standards will assist in promoting 
the Tribe’s participation in the Project and managing the trust resources in a 
prudent manner. Tribal management standards may be in any format, 
including law, plans, procedures, and policies; provided that: 

(1) The standards are formally approved by the tribe in a manner 
consistent with the tribe’s constitution or other governing law of 
the tribe. 

(2) The standards are established in a manner that allows the 
tribe and the Secretary to readily compute the amount of revenues 
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that are expected to be received from each. revenue-^ejiCTati^^^ trust 
transaction!*). 

(3) The standards must describe in measurable and/or quantifiable 
terms the expected goals and/or intended results from application 
of the standards. 

(4) The standards provide methods for resolving disputes between 
tribes, individual Indians and the Federal Government. 

(5) The standards include a process whereby the Tribe and the 
Secretary can conduct mutually acceptable annual evaluations of 
the management of trust resources. 

(e) JOINT EVALUATION CRITERIA AND PROCEDURES/REPORTING - 
Each participating tribe and the Secretary will develop joint reporting 
requirements, which are consistent with the annual trust evaluation 
requirements. Based on a mutually acceptable reporting format, the report will 
include methods for determining that trust transactions are carried out 
consistent with the requirements contained in trust resource management 
prescriptions and can be easily reconciled with trust fund accounts. The 
Secretary may conduct additional trust evaluations if sufficient information 
exists from credible sources that the Tribe is not operating consistently with 
the approved Tribal/Federal management standards. 

(f) GRIEVANCE AND DISPUTE RESOLUTION PROCEDURES -r: 

UJ Each tribe participating in the Trust Reform Pilot Project will 

develop and maintain with the Secretary non-litigation grievance 
and dispute resolution procedures that shall be incorporated into 
the tribes’ funding agreement. 

(2Jl Nothing, within this Section Jial! be interpreted as. waiving. a 

participating tribe's authority to utilize the dispute resolution and 
civil claims provisions under the Indian Self Determination Ac t. 


131 Sections 21 1 and 212 of this Title shall apply to disputes under this 
Section and shall be available to any tribe participating in the 
demonstration project. 

(g) INAPPLICABILITY OF REPORTING, AUDITING. OUAL ITY 
\SSl R I N C E AND IN DEP ENDEN T EVAL UA T I O N M EASURES 
APPLIC.ABLE TO THE TR USTEE . — No provi sion of Se ctions 305 or 306 of 
t.bis.AcLix.anyj)ther.rei»jtiiig,juidjjung,.i^^ 

evaluation measures, w hich apnlv to the Trustee's manapement of triisr 
i e.-,ource,s shall apply to any t ribe participating in the demonstrtttinn project 
undei this Section, nor shall the tribal exemption from siicli measures 
eonslitute ground s for the Secrctai'v to refuse to negotiate and enter iiuo 
agreetnents wnh .uxbesjojmplement tlw section. 
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Section 210. Great Plains Dciiionstration Project. 

(_a) (N GENERAL-rllte Jeprelaixshali eMabii a Demonsiraiion Project under 
which each A aenev in the Great Plains Regio n shall consult with e ach o f the 
i'ribes it services in order to devise Agencv-specific plans that iniplemcm 
trust r efor m management at the Aacnev leve l and ret1 ect the 1 ribes' uniq ue 
land-based resources., iniejndian Tnbes jn the Great Flams Region are; 
Cheyenne River Sioux,, Standing JRgck,^^^ Crow Creek Sioux, rurtle 

Mo untai n _ B aiid of Ch ippetva. Lower Brule Sioux. I'h re e .AFI l liated ir t be .s, 
Yankton Sioux, Sgiiit Lake^SJoux,t3gl£ilajsigiixR^^^^ 

Sioux, Sissetoii-Wahpeton Ov ate. Wi nnebago. Flandreau Santee Sioux, and 
Om aha and Po nc a Tribes. 

fbl TRIBAL CONSULTATION-The Secretary .shall not impose trust 

management infrastnicture reforms on, or alter, the existing trust resource 
management system of the Region before consultation with the Indian tribes 
t hat are s er ved bv the Agency and in cons id eratio n of Agency Plan s. 


(cl PLANNING AND AGENCY COORDINATION-Each Tribe shall devise an 
Agency Plan in cooperation with their respective Age ncy Superintendent, 
utilizjngjnbal experti.sc.and,sygcm,i to accomplish 
of tru.st resour ces at the Agency level. The Gre at Plains Dcmon.stra tiori 
Proiect, shall, operate consiste^^^^^ P-rovisjoniL.of tJjis ,,Act..and 

a.il.Agency.P)an, 

(dl AGE NCY PLA NS- 

11.) IN GENERAL-;Any.,ftmds made ayailabie.,to acconiplish trust 

reform at t h e Agency level shall be expended in accordance with 
the Agency Plan developed bv the Indian fribe served bv the 
■Agency. 

L21 TIMINO— Each .Agency shall submit the Agency Plan developed 

bv the Tribe or Tribes of each .Agency to the SecretiU-v not late r 
than 180 davs afte r the dat e of which fun ds are made available 
through aii l horization of a ppropriation s. 

(3) APPRO V.AL— Not more tha n 45 dav s after suc h s ubmi ssion, or 

MyiijLaJonger time_agrecd,up(2n.by^^te^^^^ the Sccrelaiy 

■shall review a nd m ake a d etermin atio n w i th res pect to such oiler. 

In the absence ofatinieH: rejection of the offer, in whole or in pan. 
made in compliance with .section 2 1 1 of Ihis title, the offer shall be 
dee med agr eed to b v the Secretary . 
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(4) REPORT— The Secre tary's response to an Agency Plan shall— 


(A) Incl ude a rep o rt that provides findings and rccommeiulatioiis of 
the Se cretary concerning the Agency Plan: and 
IBi Provide the Indian tribe covered bv the Agency 60 days in 
which to submit comments regarding the fi r idinas and 
recommen datio ns of the Secretary. 


(5) S,UBiyljSSI01SJ'QJ30NGR^^ receiving comntenls of the 

Indian Tribe under parattraph 4(B). the Secreiarv' shall submitjo 
t he Committee on Indian Affa ir s of t he Sen ate a nd the Com mitte e 
on Appropriations and the Committee on Resources of the House 
oFReDresentatives for ap proval— 

( Althe Aaenev Plan : 


t B ) the repoit of the Secrelarvc and 
to the comments of the Ind i an Tr i be. 

tel PR OJECT PERIOD— The Demons tration Proj ect will operate p ur suant to an 
approved Aaenev Plan for a period of no less than fiv e vears aft er w hicit t ime 
ajeRsatto. Cpn 4 >rcsijsha!J, bejoiny y 

participating Tribes, detailing the outcom e of t he Pr o ject for purposes of 
feasMIitv Jiffi and expanding jts scope . 

ot’Jndian_A flMrs .Regipits 

(f) A U THORI ZATION O F APP ROPRl Adl ONS -Ape nci es parti c i p at in g in the 
Demonslration Project under this subparagraph shall re c eive funding i n an 
amounyiot kss ,than..S200 jot) , per Agency, per year fo.r..a,.fe 

be made available for use in developing Agency Plans and for purposes o f 
i mple m enta t ion and operation. The minimum funding level shall be incr eased 
eac h year according to need as d ete rmined bv the Appropriations Committee . 

(g) AVAILABILITY-Funds made availab le un der subsection (11 sh all remttin 
available until expended . 

(h) ELIGIBILITY— Ail Tribes of the Great P la ins Regi on are el igible to 
participatej.n..the,!iojea,_,.,Anyof the.G!yat PyiK TO 

subject to the p rovision s in t his A c t in i ts entirety shall he able t o opt-out of 
the,,,Deni.gnstia,tio!yPrpiecl.at,miy time^a^ 
the Project. 


Section 211. Provisions Related to the SecretaiT. 


45 


(a) F I N A L OFFER 
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jn the event the Secretary and a partic ipating Indian tribe are unable to agree, in 
w hole or in part, on th e tenns of a plan, contract, comp a ct or liindiiig agreeme nt 
i includint; funding le vels'! pursuant to Se ctions 202 (iru st fun d ma nage m ent). 208 
fii iist resource ma nagement). 209 (trust resource mana g ement demon s tratio n 
project) and/or 2 1 0 ( Agencv-specific plans for the Great Plains Demonstiatioii 
Pr oject), the Indian tri be mav submit a final offer to the Secretary. Not more th an 
45 davs after such submission, or within a longer time agreed upon bv the Indian 
tribe, the Secretary s hall review and make a det ermination with respect to .such 
ofrer, !n the ab.sencejjf a timely r ejec tion of the oHerj^ in whole or in part, made m 
compliance witli sub.sectionj^) of this section, the other shall be deemed agreed to 
bv th e Secretan -’. 


( b) R EJECTIO N O F FINA L O FF ERS 

(1) In General. — If the Secretary rejects an offer made under 

s ubsection (a) of this section (or one or more provisions or funding 
levels ill such offer), the Secretary shall provide 

(A) a timely written notification to the In di an tribe that contains a 
specific finding that clearly demonstrates, or that is supported 
bv a ccmtroHina legal authority, that — 

(ij. the amounLojlftinds Rrogo.sed injhe 

the a pplica ble funding level t o wh i ch the Indian t ri be i.s 

entitled; 

f ii) the program. (Imction. .service, or acti vilv (or portion 
Q ihAis .the^subjecUjfjbefiii^^^^^^^ 
i nherent Federal function that cannot legall y be 
delegated to an Indian 

(iii) the Indian tribe cannot carry out the program, function, 
.sendee, or activity for portion ther e of! in a man ne r tha t 
would not res ult in significanl danger or ri.sk to the 
p ublic health: or 

(iv) the Indi an trib e i s not elig i ble t o p artici p ate un der any 
of the programs in this title: 

(B) technical a.ssistance to overcom e the obje ctions sta ted in the 
notification required by subparagraph (A): 

(C) Ihelndian IrLbe cyith a hearing on the record wilh the right to 

engagc jjn fulLdiscpyen- relevant to any issue raised in the 
matt er and the opportunity for appeal on the obiections raised. 
esccpithat lbe^Indta^^^ m Jicu of niing such appeal 
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directly p roceed to in itiat e an action in a Federal district court 
pu rsuant to section 2 1 2 o f t his tit le: and 

jPl the Indian tribe with the option o f e ntering into the severab le 
portions of a Final proposed plan, contract, conipact and/or 
fund in g agreement or prov ision thercc'f. fincUidin g a les ser 
fundi ng am o unt if anvl. that the Scciciui\ di.d,,noirejecL 
subject to any additional alte ra tions n ec essary to confor m the 
agreement to the severed provisions. 

1 21 Effect of exercising certain option 

IfilfllUliia!) tribe exerc ises the option specified in paragraph 1 1 IIP), that 
Indian trib e shall retain the right to appea l the Se cretary's rejection under 
this section, and subparagraphs lAl. I Bl. and (C) of that paragraph sh all 
o nly apply to thal portion of the proposed ll na l agre ement that was 
rejected bv the Secretary. 

fcl BURDEN OF PR O OF.— With respect to any h e aring or appeal or civil action 
conducted pursuant to this section, the Secretary' shall have the burden o f 
demonstrati n g bv clear and convincing evidence the validity of the grounds 
for rejecti ng the offe r (or a pr ovision t h ereo fl mad e under subsection Ibl of 
Msscction, 


Idl RECORDS .-- 

XD.iinlessjiJrj^sgedfies ptlicTydsein an 

sh all not be considered federal records for the purpose of cha p ter 5 o f titl e 5, 
UlUted. States Code, 


(2},AtrMLreco!;dAma!iagenient ji;gcni shalLbe negotiated 

the Sec re tary in order to preserve and protect reco rds in accordanc e with the 
IMlpwngierms: 

(A1 T he Sec retary shall include in fu nding agreements siiffleient 
additional funds to cove r the costs of the trib e's reco rds management 
activities, 

(B1 The Secretary's access t otri ballv held trust records shall be limited as 
follows: 

(illilcAiscxetarv m.uMprovyejeaso,naMe,.adva.ncc^n^^^^ 

the purpo.se for request ing acce ss to records: 


tii ) visual in sp ection of dociinients shall he deemed suffic ient access: 

£iiili!!yoluraaiy£jsinoyal_rftrast.rcccxdxd!alL.bex8Presdy,prohibi^^^^ 
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1 (Cl inactive record s may be stored or pemianentlv lield bv the tribe or. at 

2 tribal reque st, be r emoved and stored at the Amer ic an Indian Reco rds 

3 R epos itory at no cost to the tribe. 


4 


5 Section 212. Civil Actions. 
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( a ) CIVIL ACTIONS: CONCURRENT JURISDICT I ON: RELIEF.- The Uni ted 
States distric t courts shall have original jurisdiction o v er an v civil action or 
c laim aaainst the Secretary arising under this title and, subject lo ili e 
provisions of s ubsection tdt of this section and concurrent with the Unite d 
States Court of Claims, over anv civi l action or claim a c ainst t he Secretary for 
mone y dam ages arising under agreements authorized bv th i s subc h apter . In an 
action brought under thi s pa r agraph , the district co urts mav order a pprop riate 
ceJM including money damages, injunctive relief against anv action bv an 
officer o f the Un ited States or anv agency thereo f contr ary' to t his ti tle or 
reguiation.s promulgated thereunder, or mandamus to compel an officer or 
cntplpyee of the United States, OT thereof, to pertorm a duty 

provide d under t his subchapt er or reaulati ons pr omulgated hereunde r 
(indMing.immedMc.UJiifflcUYejieliettoxev6rsc.tte 
a plan, contract, compact or rundini; aareement under this t itl e, or to comp el 
the ,,Secretarjt to awM..a.nd fund .an,app,ro.yed^,,p^^^^ 
aitreeme nt. 


Ib l REVISION OF AGREEMENTS. — The Secretary shall not revise or amend a 
plan, agre ement, contract or compact u nder this title wi thou t the tribe's 
consent. 


(c) APPL I CATION OF LAWS TO ADMINISTRATIVE APPEALS. - Section 
5 04 of title 5. and section 2412 of title 28 shall apply to adm i nistrative appeals 
,fi!,ed, pursuant. to thiM 

( d j A PP LIC.ATION OF CONT RACT DISPUTES .A-C f. - The Con t r a ct D ispu t es 
A ct (Public Law 95-563. Act o f No vember 1. 1978: 92 S tat. 238 3. as 
,amended)..£41 U,S,C.,,,6,0]M,.seftJ.,sha|Lapp|y 
title, excejyhfflMiadniinMiMYejtppgaJsieMi.na Ip. suM^ 
heard bv the Interior Board of Contract Appea ls e,siablished pursu ant to 
.section 8 of such Act (41 U.S.C. 6071. 

Section 21308. Report to Congress. 

(a) The Secretary shall, beginning one year after the date of the enactment of this 
Act, submit an annual report to the Committee on Natural Resources of the 
House of Representatives and the Committee on Indian Affairs of the Senate 
on the implementation of programs under this title. 
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1 _(bl.Such report shall be pre sented to all t r ibes f or their review and comments 

2 pri or to the Se cret ary's pr esentation of'the repon to Congress and shall include 

3 recommendations (if any) for changes necessary to better implement the 

4 purpose of this title. 

5 (cj Xhe report and its Finding, recommendations and tribal cpmnienLs shall be a 

6 - subject for t he annual trust oversight hearing di scussed further in Section jJOb 

7 Pi'thisAci, 


9 

10 

11 

12 

13 

14 

15 


(a)4N4jE:NBR-Ak- Netdater- than 4i-nioHths after thedate-efenaetmente^^^^ 
dtterthe-Seefetei-y-shaff-piHM niilga te-fiMl-regM4aHens--fin-#ie-implein entati i»H-ef 
this title-A-ll regHlatiofts pioittiilgated-pursuant to this title shall be devel^ 
the-Seeretary-with-tbelttll and-aetfve-paFtk4pa(ioH-ol4be4Hdian4 


fbXEFFEGl'- 

titi* 


The lack of promulgatetl regulations- shal 1 not Imrit -the -effeeTtXt^^^ 


16 


1 7 TITLE III--REFORMS RELATING TO TRUST RESPONSIBILITY 


18 Section 301. Purposes. 
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The purposes of this title are- 

(a) to provide for more effective management of, and accountability for the 
proper discharge of, the Secretary's trust responsibilities to Indian tribes and 
individual Indians by directing the Deputy Secretary to oversee and coordinate 
reforms within the Department of practices relating to the management and 
discharge of such responsibilities; 

(b) to ensure that reform of such practices in the Department is carried out in a 
unified manner and that reforms of the policies, practices, procedures and 
systems of the Bureau, Minerals Management Service, and Bureau of Land 
Management, which carry out such trust responsibilities, are effective, 
consistent, and integrated; 

(c) to crea te in ternal quality ass urance m echanisms to enhance tr ibal a nd 
individual beneficiary services and participation: 

(d) to provide for technical assistance and dispute resolution at tlie local level 
reaarditm trust fund and trust asset managemern matters: 


.{9Lia...PI9>ideJbLa hejnhtened leyeLgfj.ndep.endentjcyie^^^^^^^ 

Secretary's rrart tire Office.oOM jiispector Generaj^ and 
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(fl Jo ensure the implementation of all reforms necessary for the proper discharge 
of the Secretary's trust responsibilities to Indian tribes and individual Indians. 


4 Section 302. Deputy Secretary For Indian Affairs. 
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(a) ESTABLISHMENT- 

(1) In General -- There is established within the Department the 
position of Deputy Secretary for Indian Affairs (referred to in this 
section as the "Deputy Secretary", who shall report directly to the 
Secretary, 

(2) APPOINTMENT- The Deputy Secretary shall be appointed by the 
President, by and with the advice and consent of the Senate. 

(b) DUTIES,— 

( 1 ) IN GENERAL.— The Deputy Secretary shall— 

(A) oversee the Bureau of Indian Affairs; 

(B) be responsible for carrying out all duties assigned to the 
Assistant Secretary for Indian Affairs as of the day before the 
date of enactment of the American Indian Trust Fund 
Management Reform Act Amendments Act of 2005; 

(C) oversee all trust fund and trust asset matters of the Department, 
including — 

(i) administration and management; 

(ii) financial and human resource matters; and 

(iii) all duties relating to trust fund and trust asset matters; 

(D) engage in appropriate govemment-to-govemment relations and 
consultations with Indian tribes and individual trust asset and 
trust fund account holders on matters involving trust asset and 
trust fund management and reform within the Department; and 

(E) carry out such other duties relating to Indian affairs as the 
Secretary may assign. 

(2) TRANSFER OF DUTIES. 
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(A) ASSISTANT SECRETARY FOR INDIAN AFFAIRS.—As 
of the date of enactment of the American Indian Trust Fund 
Management Reform Act Amendments Act of 2005, all duties, 
functions and funding assigned to the Assistant Secretary for 
Indian Affairs shall be transferred to, and become the 
responsibility of, the Deputy Secretary. 

(B) SPECIAL TRUSTEE. The Office of Special Trustee s hall b cis 
hereby terminated effectjye pnejiundred an^^^^^ 

lllowijig. : - - As o f-the date of enactment of the American Indian 
Trust Management and Reform Act Amendments of 2005; 
provided that, subject to the requirements of section 30S(a~). 
noihinu herein sh all p r ohibit the Deputy Secret ary f rom 
transfeiring prior to said da tcr all duties, functions, and funding 
assigned to the Special Trustee to other agencies as deemed 
a ppropriate bv t h e Depu ty Secretary in his dis cretion or to 
tribes that conlract or compact vvidr the Department f or the 
exer cise of such dut ies, functions a nd funding: provided f urther 
that fundin g asso ciated with all transfened f unct ions shall 
transfer from OST to the Deputy Secretary: and provided 
further that noth i ng her e in shall be deemed to affect the trust 
4iahT>e-waftsfeFFed4era»d~be6effte-the-responsibility of, the 
Deputy Secretary toJndi® tribe,iand thdr 

(3) SUCCESSION. — Any official who is serving as Assistant 

Secretary for Indian Affairs on the date of enactment of the 
American Indian Trust Fund Management Reform Act 
Amendments Act of 2005 and who was appointed by the President, 
by and with the advice and consent of the Senate, shall not be 
required to be reappointed under subsection (a) to the successor 
position authorized under subsection (a) if the Secretary approves 
the occupation of the position bv the official obdje-pesbion-by the 
date that is 1 80 days after the date of enactment of the American 
Indian Trust Fund Management Reform Act Amendments Act of 
2005 (or such later date determined by the Secretary if litigation 
delay’s rapid succession). 

(c) CORE BlfSlNESS SYSTEMS 

(IL IN GENERAL,r7:0ie. Deputy Secretary, in consultation wiih 

tribe.s. shall assure tliat systems to i^b4H^ire-4he-4evetepfneat 
a«<bmaintaineH«netMjf an accurate inventory of all trust funds and 
non-m onctary trust assets is fully developed and i mpl emented. 

(2) TITLE. [.EASES. SAL ES AND ACCOl.lNTING.-- 

fAjThe Deputy Secretary shall within [2 months ot the enactment 
of lhi.s A c t have fij llv developed and imp lemente d Jhose 
procedures necessary to implement core business systems tfiat 
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establish a nd main toin complete and accurate records for Titles. 
Leases and Sales, and accounliii s;. 

fB) The Deputy Secretary sha ll develop a nd im ple men taiion of 

these core business systems in a mani i er consistent with Se ction 

2 L! td) M thiAAct.Jndudingjhe proyisigii 

tri bes caiTviiiH out record ma nat temet it systems piirsuaru to a 

records management ag reem ent negotiated in accordance with that 

Section. 

l(.-j Ihe^ functions carried out bv tlic Office of Iriist i-mid 
Management (OTFM ). and f unding relating^ jhcreto. shall _ be 
tran sferred back to the Bureau and reestablished as the BIA Office 
gfTrusjJmndJdanagenwn^^^^ 

(31 RECONSIDERATION OF INAPPROPRIATE OR 
UNSUSTAINABLE ^SYSTEMS. 


(.A.) The Deputy Secretary, in consultation with tribes, shall 

establish procedures to identify iiiappronriate or unsustainable 
business syste ms and to reconfigu r e such sy stems in 
accordance with thi.s purpose of this Act. 

(B )To t he e xtent id enti fied syste ms cannot be moditied to meet t he 
PMTOsesgnhiiAct.Jhe_.SeC:retaji;^jn c 
sh all aband o n the deve l opment and im plem e ntat i on of such 
systems. 


(34 

(d) ASSUMPTION BY TRIBES. All .fflinrinherentiMeralJMctk^^^ 

fiinds and functions of the Deputy Secretary, including those transferred from 
the Office of Special Trustee, are available for assumption by an Indian tribe 
in the same manner as any other Indian program, services, functions, or 
activities. 

(e) EFFECT ON DUTIES OF OTHER OFFICIALS.— 

(1) IN GENERAL. — Except as provided in subsection (c) and 
paragraph (2), nothing in this section diminishes any responsibility 
or duty of the Deputy Secretary of the Interior appointed under the 
Act of May 9, 1935 (43 U.S.C. 1452), or any other Federal official, 
relating to any duty established under this Act or any other 
provision of law. 

(2) TRUST ASSET AND TRUST FUND MANAGEMENT AND 
REFORM. — ^Notwithstanding any other provision of law, the 
Deputy Secretary shall have overall management and oversight 
authority on matters of the Department relating to Jodian trust asset 
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and trust fund management and reform and treaty-based riiihts 
adm iniste red bv tire Ife partmen t (including matters that, as of the 
day before the date of enactment of the Indian Trust Asset and 
Trust Fund Management and Reform Act of 2003, were carried out 
by the Commissioner of Indian Affairs). The (Iffice^^o^^^ 

Tr ustee shall report to the Deputy S ecretary until th e effect ive date 
of termination of the Offi ce of Special Fruslec specified in 
parau rap h (21 o f subsection (b~ ) of this se ction for th e pu rpose of 
achieving transition of d uties of that nfficc to such other agencie.s, 
contracting tribes or compacting tribes.as specified by tlie DepuH; 
Secretary. 


ffi REFEREN C ES TO ASSIS TAN T SECR E TARY DEEMED TO B E TO 
DEP UTY SECRETARY.— Any reference in a law, map, regu l ation . 
document, paper, or other record of the United States to the .Assistant 
Secret ary of the Interior for Indian .A.tTairs shall be deemed to be a reference to 
the Deputy Secretary of the Interior for Indian .Affairs. 

(s.) SUBSTITUTION OF DEPUTY SECRETARY AS PARTY .--The Deputy 
Secret ary for I ndian Affairs shall be substituted as a party in any pending 
c ourt p r oceed ing that names the Assistant Secrctary-fndian Affairs, or a n 
in divid ual ac ting i n his/her offic ial capacity as A ssistmit Secretarv-lndia n 

Afiairs,_,as,a..£>®>:: 



■AATiwevide-d««et-oversigh4-of-4he-tkry-te-day-ai-#vities--©f-aH 
Bepartmcnt-eflnterioFagewfies-tothe extent that-siiehageHctes-fldffliHister 

-(BT-administetyfin - accordance ^ with -title H - ■ aH- trust preperties; 

tyndsy-and other- assels-lteld -by the United -States-fi^ 

-4t-) -'-fett«ife--the tievelepmerit tmd -maffllenanee of- an -accurate 

'TB)-eitsure the -prontpt -pesttng of revettue der w from a mist 


fiwd-ootwst- a s set: 

^E)--eHsure--thaf-cttt -trust--ftind---ae6ounte--ar-e-”tH}d«et!--8t-ieasf 
mmaatty;— ami-more— fretjHewIy-as-dctemtinetT-to -be-neeessarjMty-tlw 


■TFT-eHsure-that-the-Deputy-Seeretarvr-the-BireeteFeTthe-Bufeau 
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eMte-Ml flera ls4vtmwgemen4-Sm‘i<3e-pawkte4o4h€-7S«;4^te<y-ewfeftt-Tm4 
aeeaKWe irfefraWk)fM^»kMH<>“tiw a<iH’wislrati€>H-a maftagemenl-of 


'■{G3''Provide--4br-Fegttlaf eensutetion with trust fimti aecoiiHt 



assets-4bf--ft>e-tFi)st -fiM 4- a eatHHit-heldefs-eenslstem—wrt!t-the-beriefi6tfll 
ewHet's'-irtemteb uses”fef-tbe-t«ist*fttfl4s: -ami 


efdtrter fer agen ejest 
(it ) AUl'Him ilWk 
appi'tvpFiated stielt sums as aiwtteeessaFy-RvcarFy tHi-t this seetkw:"; 


1 5 Section 303. Additional Authorities and Functions of the Deputy Secretary. 
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(a) COMPREHENSIVE STRATEGIC PLAN- 

(1) IN GENERAL- The Deputy Secretary shall prepare and, after 
consultation with Indian tribes and appropriate Indian 
organizations, submit to the Secretary and the Committee on 
Natural Resources of the House of Representatives and the 
Committee on Indian Affairs of the Senate, within one year after 
the initial appointment is made under section 302(a)(2), a 
comprehensive strategic plan for all phases of the trust 
management business cycle that will ensure proper and efficient 
discharge of the Secretary’s trust responsibilities to Indian tribes 
and individual Indians in compliance with this Act. 

(2) PLAN REQUIREMENTS- The plan prepared under paragraph (1) 
shall include the following: 

(A) Identification of all reforms to the policies, procedures, 
practices and systems of the Department, the Bureau oflndian 
Affair s, the Bureau of Land Management, the Bureau o f 
Reclamation, and the Minerals Management Service, ihe 
National Pai'k Serv ice, the Office of Surfac e Mining, t he U.S. 
Fish and Wildlife Scrvicc. and the y,S. Geological Sury^^^^ 
necessary to ensure the proper and efficient discharge of the 
Secretary's trust responsibilities in compliance with this Act. 

(B) Provisions for opportunities for Indian tribes to assist in the 
management of their trust accounts- rcsoiirces and to identify 
for the Secretary options for the investment of their trust 
resoiirce saeeettRts. in a manner consistent with the trust 


r33r. 



203 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


responsibilities of the Secretary, in ways that will help promote 
economic development in their communities. 

(C) A timetable for implementing the reforms identified in the 
plan, including a date for the proposed termination of the 
Office. 


(b) DUTIES- 

( 1 ) GENERAL OVERSIGHT OF REFORM EFFORTS- The Deputy 
Secretary shall oversee all reform efforts within the Bureaujrf 

|n diaA.Mtlars, the Bureau of Land Management, the ljurem 
ReclamatioiKand the Minerals Management Service^ the NaJisinal 
P ark Service, the Office of Surf ac e Min inu . the U .S. Fi sh and 
Wildlife Service, and the L.S. Geological Survey relating to the 
trust responsibilities of the Secretary to ensure the establishment of 
policies, procedures, systems and practices to allow the Secretary 
to discharge his trust responsibilities in compliance with this Act. 

(2) BUREAU OF INDIAN AFFAIRS.— 


2 1 (A) MONITOR RECONCILIATION OF TRUST ACCOUNTS.- 

22 The Deputy Secretary shall monitor the reconciliation of tribal 

23 and Individual Indian Money trust accounts to ensure that the 

24 Bureau provides the account holders, with a fair and accurate 

25 accounting of all trust accounts. 


26 (B) INVESTMENTS.— The Deputy Secretary shall ensure that the 

27 Bureau establishes appropriate policies and procedures, and 

28 develops necessary systems, that will allow it — 


29 I 

30 

31 

32 

33 


(i) to properly to account for and invest, as well as 
maximize, in a manner consistent with the statutory 
restrictions imposed on the Secretary's investment 
options, the return on the investment of all trust fund 
monies, and 


34 

35 

36 

37 


(ii) to prepare accurate and timely reports to account holders 
(and others, as required) on a periodic basis regarding all 
collections, disbursements, investments, and return on 
investments related to their accounts. 


38 (C) OWNERSHIP AND LEASE DATA.— The Deputy Secretary 

39 shall ensure that the Bureau establishes policies and practices 

40 to maintain complete, accurate, and timely data regarding the 

4 1 ownership and lease of Indian lands. 
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(3) BUREAU OF LAND MANAGEMENT.-The Deputy Secretary 
shall ensure that the Bureau of Land Management establishes 
policies and practices adequate to enforce compliance with Federal 
requirements for drilling, production, accountability, 
environmental protection, and safety with respect to the lease of 
Indian lands. 
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(4) MINERALS MANAGEMENT SERVICE.-The Deputy Secretary 
shall ensure that the Minerals Management Service establishes 
policies and practices to enforce compliance by lessees of Indian 
lands with all requirements for timely and accurate reporting of 
production and payment of lease royalties and other revenues, 
including the audit of leases to ensure that lessees are accurately 
reporting production levels and calculating royalty payments. 


14 


151 Pl.ACEHOU.)ER FOR BUREAU SPECIFIC FERMS 


15 


(c) COORDINATION OF POLICIES. 


16 


(1) IN GENERAL.-The Deputy Secretary shall ensure that- 


17 

18 

19 

20 
21 
22 
23 


(A) the policies, procedures, practices, and systems of the Bureau 
of lndian_.:M]fair. 5 , the Bureau of Land Management, the Bureau 
of Rec la matio n, and the Minerals Management Service,_the 
National Park Service, the Office of Surface Mining, the U.S . 
Fish and Wildlife Service, and the U.S. G eo logical Surve y 
related to the discharge of the Secretary's trust responsibilities 
are coordinated, consistent, and integrated, and 


24 

25 

26 


(B) the Department prepares comprehensive and coordinated 
written policies and procedures for each phase of the trust 
management business cycle. 


27 

28 
29 


(2) STANDARDIZED PROCEDURES.-The Deputy Secretaiy shall 
ensure that the Bureau imposes standardized trust fund accounting 
procedures throughout the Bureau. 


30 

31 

32 
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34 


(3) INTEGRATION OF LEDGER WITH INVESTMENT SYSTEM.- 
-The Deputy Secretary shall ensure that the trust fund investment, 
general ledger, and subsidiary accounting systems of the Bureau 
are integrated and that they are adequate to support the trust fund 
investment needs of the Bureau. 


35 
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(4) INTEGRATION OF LAND RECORDS, TRUST FUNDS 

ACCOUNTING, AND ASSET MANAGEMENT SYSTEMS 
AMONG AGENCIES.— The Deputy Secretary shall ensure that— 


:35t 



205 


(A) the land records system of the Bureau interfaces with the trust 
fund accounting system, and 

(B) the asset management systems of the Minerals Management 
Service and the Bureau of Land Management interface with the 
appropriate asset management and accounting systems of the 
Bureau, including ensuring that 

(i) the Minerals Management Service establishes policies 
and procedures that will allow it to properly collect, 
account for, and disburse to the Bureau all royalties and 
other revenues generated by production from leases on 
Indian lands: and 
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(ii) the Bureau of Land Management and the Bureau provide 
Indian landholders with accurate and timely reports on a 
periodic basis that cover all transactions related to leases 
of Indian resources. 

fC) PLACEHOLDER FOR OTHER BUREAU SPECIFIC 

TERMS 

(5) TRUST MANAGEMENT PROGRAM BUDGET, 

(A) DEVELOPMENT AND SUBMISSION.-The Deputy 

Secretary shall develop for each fiscal year, with the advice of 
program managers of each office within the Bureau of Indian 
Affairs, Bureau of Land Management and Minerals 
Management Service that participates in trust management, 
including the management of trust funds or noiitnioiMaryJryst 
a ssets M tural reso urees. or which is charged with any 
responsibility under the comprehensive strategic plan prepared 
under subsection (a) of this section, a consolidated Trust 
Management program budget proposal that would enable the 
Secretary to efficiently and effectively discharge his trust 
responsibilities and to implement the comprehensive strategic 
plan, and shall submit such budget proposal to the Secretary, 
the Director of the Office of Management and Budget, and to 
the Congress. 


34 (B) DUTY OF CERTAIN PROGRAM MANAGERS.-Each 

35 program manager participating in trust management or charged 

36 with responsibilities under the comprehensive strategic plans 

37 shall transmit his office's budget request to the Deputy 

38 Secretary at the same time as such request is submitted to his 

39 superiors (and before submission to the Office of Management 

40 and Budget) in the preparation of the budget of the President 
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1 submitted to the Congress under section 1 1 05(a) of title 3 1 , 

2 United States Code. 


3 (C) CERTIFICATION OF ADEQUACY OF BUDGET 

4 REQUEST.— The Deputy Secretary shall— 


5 

6 


(i) review each budget request submitted under 
subparagraph (B); 
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(ii) certify in writing as to the adequacy of such request to 
discharge, effectively and efficiently, the Secretary's trust 
responsibilities and to implement the comprehensive 
strategic plan; and 
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(iii) notify the program manager of the Deputy Secretary's 
certification under clause (ii). 

(D) MAINTENANCE OF RECORDS.-The Deputy Secretary 
shall maintain records of certifications made under paragraph (3)(B). 
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(E) LIMITATION ON REPROGRAMMING OR TRANSFER.- 
No program manager shall submit, and no official of the 
Department of the Interior may approve or otherwise authorize, 
a reprogramming or transfer request with respect to any fimds 
appropriated for trust management which is included in the 
Trust Management Program Budget unless such request has 
been approved by the Deputy Secretary. 
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(d) PROBLEM RESOLUTION.— The Deputy Secretary shall provide such 
guidance as necessary to assist Department personnel in identifying problems 
and options for resolving problems, and in implementing reforms to 
Department, Bureau, Bureau of Land Management, and Minerals 
Management Service policies, procedures, systems and practices. 
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(e) ACCESS OF DEPUTY SECRETARY.-The Deputy Secretary, and his staff, 
shall have access to all records, reports, audits, reviews, documents, papers, 
recommendations, files and other material, as well as to any officer and 
employee, of the Department and any office or bureau thereof, as the Deputy 
Secretary deems necessary for the accomplishment of the duties of the Deputy 
Secretary under this Act. 


33 
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(11 RECORDS. - Indian tru st record s he ld by th e Depaitm ent of Interio r as 
neces.saixj 2 r to proper discharge of its fiduciary respon-sibiito^ 

India n tribe.s and Ind ian individu als shall b e deemed 'iiiter-agen cv' or 'intra- 
agen cy' docum e nts for th e purpo.se .s of the exemp tion f rom the Fr eedom of 
Inform ation ,'\ ct. codifi ed in se ction 55 2(bi o f title 5 of the United States 


Code. 
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1 I (g4) ANNUAL REPORT,— The Deputy Secretary shall report to the Secretary and 

2 the Committee on Natural Resources of the House of Representatives and the 

3 Committee on Indian Affairs of the Senate each year on the progress of the 

4 Department, the Bureau, the Bureau of Land Management, and the Minerals 

5 Management Service in implementing the reforms identified in the 

6 comprehensive strategic plan under subsection (a)(1) and in meeting the 


7 

8 

9 

timetable established in the strategic plan under subsection (a)(2)(C). 

1 Section 304. Trust Administration and Service Reuuirements for Bureau Field 

10 

Offices. 


11 

fal CONSOLIDATION OF FUnSCTIONS. - In order to enhance accountahilitv. 

12 

ininrove performance and increase efficiencv in the deliverv of oroerams and 

13 

services at the local level, the Denutv SecretaA’. in consultation with tribes 

14 

and Bureau field office directors shall: 

15 

ai_ 

ensure the elimination of duolicative bureauci'acv at the Recional 

16 


Office and Aaencv levels resultina from the Denanmental 

17 


reoraanization that scnarated trust and non-trust functions and that 

18 


transferred certain functions and fundina to the O.ST; 

19 

(21 

nrovide foi' consolidation that assures returnina functions and 

20 


related fundina from OST back to the Bureau and determinins a 

21 


mechanism for allocatina fundina throiiah the Bureau: 

22 

13) 

delegate decision-makina authoritv to Bureau field office directors 

23 


over all program, services, functions and activities administered bv 

24 


that field office; 

25 

(4) 

delegate line authoritv to Bureau field office directors over all 

26 


emolovees performing duties at the field office level, regardless of 

27 


whether those functions are deemed to he programmatic or 

28 


admini.strative; 

29 

f5}_ 

ensure that staffing, training, technical assistance and funding is 

30 


sufficient to meet each field office's obligations as established bv 

31 


law and policv; 

32 

£6) _ 

establish and enforce performance standards for meeting the 

33 


trustee's responsibilities to tribal and individual beneficiaries; and 

34 

17) 

preserv'e tribal authoritv to consolidate function and function in 

35 


order to maximize program efficiencies consistent with the intent 

36 


of the Indian Self Determination .Act. 
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ib) O l^ A L ITY ASSURANCE AND AUDIT F i E L D OFFI C ES. - Persomiel 
s ei'viim i n oii alitv assurance and audit fi eld offices under Se ction 3 05 of this 
Act, shall not be deemed field office em ployees for the purnose of this 
Se ction. 

fc) Pl.AC t iHOLDER - Iniprove dispute resokitioii efncieiicv fe.g.. regaidiiig l and 
c onsoUda tioii) bv expanding authority of hearing officers [see also I'itle V|. 


(a) OUALiTY ASSURANCE AND AUDIT, - In oitler to enhance 

accountabili ty, impr ove perfonnance a nd iii ciease efficiency, the De puty 
Se cretary shall establish a gtialitv assurance and audit unit within the Dep uty 
S ecretarv'.s O ffice to provide technical astsistance, conduct performa nce 
reviews and audits at tlie field offices and to issue lecommend ation s to field 

oJIlce directors. regatdma. deficjenciesjiithe admM 

ti tisl management responsibilitie s at the field off ices. 

fb) DESIGNATION OF ADDITIONAL PERSONNEL AT TRIBAL 
REQUEST.— 

( 1 1 L'pon the request of t h e tribes with citizens ownin g or holding 
beneflcial tiyej(>mtre lb.a!Lfillv.cercent .o,Q^^^^^ 
restricted or trust siirl'ace and mineral acres located within the 
geographic area served bv a field office, the aualitv a .s.su rance and 
audit unit shall retain anv tfii.st officer positions established for 


tiiat field otiice and exis t ing as ofthe date of enactme nt of the 
American Indian Trust Management and Reform Act Amendments 


of 2005. whether such positions are filled or unfilled as of said 


date: pr ovi ded that such triba l request.s sh all be d ocu mented b v 
resolution ofthe governing bodies ofthe tribes imd presented to 


v within ninety days from the date of 


en actmen t ofthe American Indian Trust Management and Reform 
AcuAnjCTidmenls of.2()05. 

(2) Ihe.m!rDO,se of the quality assurance and audit unit trust officers 


■Shall be the coordination with individual Indians and tribes served 


bv ihe field office to ensure that their interests and rights are b eing 
protec ted and co o rdination with the field of fice to ensure the 
provision of quality services bv the field office in a manner 
consistent with t he fede r al trust res ponsi bility . The quality 
assurance an d audit un it tru st of ficers shall have such_other 
authority and perform such other functions as described in 
.sub.sectioii (c) of this section or a.s delegated by the Uejjiity 
Secretarv. 
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1 (c) PR.OCi~.DURES.— The Deputy Secreta ry, in consuitation with tribes, shall 

2 establish proce du res for Ihe operation, ma na gement a nd scope of th e quality 

3 assurance and audit un it, which shall: 


4 


(1) provide for scheduled anj unannounced reviews and audits: 


5 

6 


(21 irickide procedures for r espondinti to tribal and individual 

beneficiary r equests: an d 


7 

8 

9 

10 

11 


( 3) provide t r ibes and individual ben e ficiarie s with a right to ap pea l 
quality assurance and audit unit recommendatio ns, and/or agency 
act ion or inactio n on those recommendations, to the I nterior B oard 
of Indian Appeals and/or to the A ssist ant Ins pectoi- General for 
Trust. 


12 

13 

14 

15 

16 
17 


(d) l-lMi r ATiON OF A ! tTHOR I TY.— The qua li ty as-siirancc and aud it unit 
shall not have any authority with respect to tribal trust resource management, 
nor autho rity to requ e si repori.s. conduct site visits or other\vi.se review or 
audit activities carried out bv aiiv tribe under a self-determination agreement: 


Section 306. Indciiendcnt Accountability for the Indian Trust. 


18 

19 

20 


.{.aLIheJnspector Gen.ei:al_AciMJ.97|^shM^^^^^ 

Inspector General for the Indian Trust with the Office of the Insp ector Ge neral 
i n the Departmenl of Interior. ISec terms in Section 7021 


21 


(bl ANN UAL CONG RESSIONAL OVE R SIGM T HEAR I N G .- 


22 

23 

24 

25 


(11 'fhe annual repo rt of the Assistant In specto r General for the Indian 
Trust shall se rv-e a.s the basis for an amiiial oversight hea ring in the 
Senate Ciommittee for Indian Affairs and the House Resoiirce.s 
Comm.!ttee. 


26 

27 

28 


{2)_ The.pyersighihearing.wil[jlsg,cq^ 

r ecommendations and tribal comments provided for in the Deputy 
Secretary's annual report a s p rovide d bv Se c lion 2 1 1 ol'this Act. 


29 

30 

31 


(3), The Committees shall consider other topics it considers appropriate 

liumiarnjo cpnsnllatioiLyyitlLtdbe.v.ffl^^^^^ 

auei icv officials. 


32 

33 

34 

35 

36 

37 


Section 307.4 Reconciliation Report. The Secretary shall transmit to the Committee on 
Natural Resources of the House of Representatives and the Committee on Indian Affairs 
of the Senate, by May 31, 1996, a report identifying for each tribal trust fund account for 
which the Secretary is responsible a balance reconciled as of September 30, 1995. In 
carrying out this section, the Secretary shall consult with the Deputy Secretary. The 
report shall include— 


r40- 
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1 (1) a description of the Secretary's methodology in reconciling trust 

2 fimd accounts; 


3 


(2) attestations by each account holder that- 


4 

5 

6 
7 


(A) the Secretary has provided the account holder with as full and 
complete accounting as possible of the account holder's funds 
to the earliest possible date, and that the account holder accepts 
the balance as reconciled by the Secretary; or 


8 

9 

10 

11 


(B) the account holder disputes the balance of the account holder's 
account as reconciled by the Secretary and statement 
explaining why the account holder disputes the Secretary's 
reconciled balance; and 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 


(3) a statement by the Secretary with regard to each account balance 
disputed by the account holder outlining efforts the Secretary will 
undertake to resolve the dispute. 

Section 308S. Staff and Consultants. 


(a) STAFF.-The Deputy Secretary may employ such staff as the Deputy 
Secretary deems necessary. The Deputy Secretary may request staff assistance 
from within the Department and any office or Bureau thereof as the Deputy 
Secretary deems necessary. 

(b) CONTRACTS.— To the extent and in such amounts as may be provided in 
advance by appropriations Acts, the Deputy Secretary may enter into contracts 
and other arrangements with public agencies and with private persons and 
organizations for consulting services and make such payments as necessary to 
carry out the provisions of this title. 

(cl INDEPENDENT l.EGAL COUNSEL. ON INDIAN TRUST MATTERS.— 
Nolwithslan ding a ny oilier nrov i sion of law ilie Deputy Secreta r y shall be 
authorized to retain c o unsel on Indian t rust matter who shall be independent of 
the Dep artment of the Interior' s Offic e of t he Solicitor. The Indian Trust 
Co unsel shall advise t he Deptitv Secretary solely with respect to the fiduciary 
tru st obligations of the Deputy Secretary. 


SECr dflb. ADV4SORY BO,\RD. Tfee «(?/ 

aildremSe(!tmn 30^. -RMhef^ if proposes itnew-seetktn^ Sit? wkiehmmkl 
sugge st tk er-mtenPis-to-retaiH^ ecUon 306 -4-hove-serious~emKem!htkstHi 
mtvisory- hom’d io the Deputy Seeretarf-wouiil-not-he-emmsteHt with tiie 
logiiHfft he eleva tion-ofdhe~AS-t4r.^i 


pFevisiojMjfTaVft^heTspec^al-l'rHStee-shalfesl-ablishHvmHifvisoFy-ljea-Kl-te 


- 41 - 
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4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 


Tbeadviseiy boafd-shaW-eeasist-ef-ftiHe membarsrapiseiwted fey the-8^^^ 

©rgariiz«tiensrof-\vl?«ih-- 
fH4+ve4n«H 

If ibal-TiR<14Htti vi4t(at-l fldian Money -aee<:>ttf>ts: 


mafiagement; 

(33'6ne-+Thj4nl»i'“«l 
m«fi9geHWfrtt-awt 

f4-HsHe»>ei44r»r-.-fr-e»4-ae4«iem«r44«41-lwe-kft0¥i4«ige-»f-g«ne«i 
m aiiagsmonl (jl laigC'OigariijZJt'iorij>» 

(fe) TBRM.-d^aelvfflembef shiOl servea tern 0f4w4v y«ars; 
{6)-PA€r\r-4'4eTid4ti»wy4jftaf444«^ 

C'ammittee AetT 


16 

17 


ef the 


Office of' Speeial-Tmstee: 


18 

19 

20 
21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 


TITLE IV. INPrviDUAL INDIAN MONEY ACCOUfVT HOLDER 
CLAIMS SETTLEMENT. 


Section 401. Mediator. 


(a) APPOINTMENT; DUTIES; QUALIFICATIONS; TERMINATION OF 
DUTIES - Within thirty days after the date of enactment of this Act, the 
Director of the Federal Mediation and Conciliation Service shall appoint a 
Mediator hereinafter referred to as the “Mediator”) who shall assist in 
negotiations for the settlement of the rights and interests of the parties in the 
case of Cobell v. Norton, Civ No. 96-1285 (RCL). The Mediator Shall not 
have any interest, direct or indirect, in the settlement of the interests and rights 
of the parties to the litigation. The duties of the Mediator shall cease upon the 
entering of a full agreement into the records of the District Court or the 
submission of a report to the District Court after a default in negotiations or a 
partial agreement among the parties. 

(b) NATURE OF PROCEEDINGS - The proceedings in which the Mediator shall 
be acting shall be those in the Cobell case now pending in the United States 
District Court for the District of Washington, D.C. (hereinafter referred to as 
“the District Court”). 

(c) ASSISTANCE FOR MEDIATOR - The Mediator is authorized to request 
from any department, agency, or independent instrumentality of the Federal 
Government any information, persotmel, service, or materials he deems 
necessary to carry out his responsibilities under the provisions of this Title 
Each such department, agency, or instrumentality is authorized to cooperate 


r42- 
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1 with the Mediator and to comply with such requests to the extent permitted by 

2 law, on a reimbursable or nonreimbursable basis. 

3 

4 (d) STAFF ASSISTANTS AND CONSULTANTS - The mediator may retain the 

5 services of such staff assistants and consultants as he shall deem necessary, 

6 subject to the approval of the Director of the Federal Mediation and 

7 Conciliation Service. 


9 Section 402. Negotiating Teams. 

10 

1 1 (a) APPOINTMENT; TIME; MEMBERSHIP; NATURE OF AUTHORITY - 

12 Within thirty days after the appointment of the mediator by the Director of 

13 the Federal Mediation and Conciliation Service, the mediator shall 

14 communicate in writing with the parties directing them to appoint a 

15 negotiating team to represent each party. Each negotiating team shall be 

1 6 composed of not more than five members. Each party shall promptly fill any 

17 vacancies which may occur on its negotiating team. Notwithstanding any 

1 8 other provision of law, each negotiating team, when appointed, shall have full 

19 authority to bind its principals with respect to any matter concerning the 

20 Cobell litigation. 

21 

22 (b) FAILURE TO SELECT AND CERTIFY - In the event either or both of the 

23 parties fail to select and certify a negotiating team within thirty days after the 

24 mediator communicates with the them under subsection (a) of this section or 

25 to select and a replacement member within thirty days of the occurrence of a 

26 vacancy, the provisions of section 404 of this title shall become effective, 

27 

28 (c) FIRST NEGOTIATING SESSION; TIME AND PLACE; CHAIRMAN; 

29 SUGGESTIONS FOR PROCEDURE, AGENDA, AND RESOLUTION OF 

30 ISSUES IN CONTROVERSY - Within fifteen days after the designation of 

3 1 both negotiating teams, the Mediator shall schedule the first negotiating 

32 session at such time and place as he deems appropriate. The negotiating 

33 sessions, which shall be chaired by the Mediator, shall be held at such times 

34 and places as the Mediator deems appropriate. At such sessions, the Mediator 

35 may, if he deems it appropriate, put forward his own suggestions for 

36 procedure, the agenda, and the resolution of the issues in controversy. 

37 

38 (d) FAILURE TO ATTEND TWO CONSECUTIVE SESSIONS OR BARGAIN 

39 IN GOOD FAITH - In the event either negotiating team fails to attend two 

40 consecutive sessions or, in the opinion of the Mediator, either negotiating 

41 team fails to bargain in good faith or an impasse is reached, the provisions of 

42 section 404 of this title shall become effective. 

43 

44 (e) DISAGREEMENTS WITHIN TEAM - In the event of a disagreement within 

45 a negotiating team the majority of the members of the team shall prevail and 

46 act on behalf of the team. 


r43- 
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Section 403. Implementation of Agreements. 

(a) FULL AGREEMENT - If, within one hundred and eighty days after the first 
session scheduled by the Mediator under section 402 of this title, full 
agreement is reached, such agreement shall be put in such form as the 
Mediator determines best expresses the intent of the parties. The agreement 
shall be reviewed by each negotiating team and the mediator shall consider 
their comments, if any, thereon. The mediator shall then put the agreement in 
final form and it shall signed by the members of negotiating teams and the 
Mediator. The Mediator shall then cause the agreement to be entered into the 
records of the proceedings in the Cobell case. The provisions of the 
agreement shall be adopted by the District Court and put into effect 
immediately thereafter. 

(b) PARTIAL AGREEMENT - If within the one hundred and eighty-day period 
referred to in subsection (a) of this section, a partial agreement has been 
reached between the parties and they wish such partial agreement to go into 
effect, they shall follow the procedure set forth in subsection (a) of this 
section. The partial agreement shall then be considered by the Mediator in 
preparing his report, and the District Court in making a final adjudication, 
pursuant to section 404 of this title. 

(c) CONSISTENCY WITH EXISTING LAW - For the purpose of this section, 
the negotiating teams may make any provision in the agreement or partial 
agreement not inconsistent with existing law. No such agreement or any 
provision in it shall result in a taking by the United States of private property 
compensable under the Fifth Amendment of the Constitution of the United 
States. 

Section 404. Default or Failure to Reach Agreement; Recommendations to District 
Court; Final Adjudication. - If the negotiating teams fail to reach full agreement within 
the time period allowed in section 403 of this title or if one or both of the parties are in 
default under the provisions of section 402(b) or (d) of this title, the Mediator, within 
ninety days thereafter, shall prepare and submit to the District Court a report containing 
his recommendations for the settlement of the interests and rights set out in section 40 1 (a) 
of this title which shall be most reasonable and suitable in light of the law and 
circumstances and consistent with the provisions of this subchapter. Following the 
District Court’s review of the report and recommendations and any further proceedings 
which the District Court may schedule, the District Court is authorized to make a final 
adjudication and enter judgment in the Cobell case consistent with the report and 
recommendations of the Mediator, and the District Court shall do so no later than 180 
days after receipt of the Mediator’s report and recommendations. 

TITLE V. LAND CONSOLIDATION. 
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This is resei-ved as a placeholder for provisions on land Coiisolidatidn 

rriie Tribal ’Ff ust Legislation Work Gro up has is sued a sta iemcnt 
of principle s conceming land consoHdationl 


tP[.AC.EHOLDER: Request fo r pe rmanent AL.I's or Irearing 
of ficers with broader authorin' to provide for more efficient 
resolution of claims], 

TITLE VI. ADMINISTRATIVE PROVISIONS AND DtSCLAIMERS 


Section 601. Regulations. 
tai IN GENERAL- 

LlJ PR OMU L GATION- Not later than 90 davs after the date of the 

enactment of the American Indian Trust Fund Management 
Reform - Amendments Act of 2 005. t he Secretai v shall in itiate 
procedu re s und er s ubchapter H I of c hapter 5 of titl e 5. United 
Sta tes Cod e , to negotiate a nd p r omulgate such r egulat ions as are 
necessarj:, to carnp^^^^^ 

(2). PllBLIC A IlON O F PROPOSED REG U LAT ION S- P ro posed 

regulatipns.tojmidemenf this title 

R etiistcr by the Secrctan- no later than 1 8 months after t he d ate of 
the enacuuenljrf the American Indian 
Reform Amendments Act of 200 5. 


(31 EXPIRATION OF AUTHORITY- The authority to promukate 
regulations under paragraph ( 1 1 shall expire 24 months after die 
date of the enactment of the American Indian Tiiist Fund 
Man agem e nt Refor m Amendmen ts Act of 2005. 


(b) COMMITTEE- 

(11 IN GENERAL- A negotiated rulemaking committee establishe d 
pursumiLtojectipnJ_65_.oftitJe 5., United 
t his section shall includ e federal government representative s and 
representatives nominated by Indian tribes with trust funds held by 
the Secretar y, tribes managing trus t resource s und er Self- 
Determination Act agre ements, tribes eligible for participation in 
the trust asset manage ment demonstration project, tribes eligible 
for t he Great Plains Demonstration Progriun. and othe r affected 
I nd ian tr i b e s. ' ( 21 R E O LltRE! VIENfs -~ 
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(A ) Th e committee shall confer vv il li, and ac commodate 

particip ation bv. re prcsenlati ves o f Indian tribes, inter-tribal 
consortia, and tribal organizations 
{|3ilhc cpmmjtte^sjiajljjrpvjdc.m^ 
individual Indians. 


Is) ADAPTATION OF PROCEDURES- The Secretary .shall ad apt the negotiate d 
ralctnaking procedures to the^ unique context of .sclf-aovernancc and the 
£overnment-lo-govcrnmctjtxeLatk)nshil) bertveen (he llnrted States and Indian 
tribe s. 


Id) EFFECT- The lack of prom ulga ted reaulations shal l not limit the effect of this 
.Act. 


Section 602. 


Provisions. 


lal F ED ERAL TRUST AND TREATY RESPONSIBILIT I ES.- Nothing in the 
Act shall be constr u ed to dim inish in any wav the trust re.sporisibiiitv of the 
United States to India n trib es and individual Indians that exists under treaties. 
Exeeutiyejtrdcrs._pxj.«hcrJaws._rejjuiatiqn.s. polra 
decisions. 


( bl T RIBAL SE[-1--DE1~ERMTNAT10N AND SFl.F-GOVRRNANOF .. Nothing 



(lllthe rights itnd. authpr to the Indian Self-Determination Education 

and Assistance Act, 25 U.S.C. Sec. 450 et seq.. All agreements entered into pursuant to 
such law shall remain in full force and effect. 


Section 603. Severability. ~ If any provi sion of this Ac t, or t he app lication of any 
Broyision of this Act to any penson or circums tance, is held invalid, the ao p lication of 
such provision or circumstance and the remainder of this Act shall not he affected 
thereby. 


TITLE \TI. CONFORMING AMENDMENTS 
Section 701. (loveriiment Organization Emiilovees. 


(a) Section 5313 of title 5, United States Code, is amended by inserting 
“Deputy Secretary of the Interior for Indian Affairs” after “Deputy 
Secretary of the Interior” 


-46r 
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(b) Section 53 15 of title 5, United States Code, is amended by striking 
“Assistant Secretaries of the Interior (6)” and inserting “Assistant 
Secretaries of the Interior (5)”. 


Section 702. Inspector General Act of 1978. — A new section 8K shall be added at the 
ciidjff Appendix. 3, jyfltit|e5,,l)nitcdjSuues 

Section XK, Special ProyiMons., reMnc Jp_the. .Inspecto^^^^^ of the 

Department of the Intertor, 

£a) J..n a,ddifigiito .the_AssistantJnsEect()r^^C^^^^ tor in section 

3t dl of the Inspector General Act of 1 978, the I nspe ctor Oeneral ot the 
Department of Interior shall, in accordanc e with a pplicab le kms aiid 
reaiilations governing the civil service, appoint an Assistant Inspector 
General f or the Indian Trust who shall have oversiehl lesnonsibili lv 
for internal investigations, performance reviews, audits, a n d appeals 
with respect to the United Slates' trust I'esoonsibilities to American 
Indian t ribes and individuals and as provided for in the American 
Indian Trust Fund Management Reform Amendments Act of 2005. 

(bl The responsib ilitv f or supervisi on o f prog rams and opera tions of D PI 
described in paragraph. faf.shalj not _exiend_.tplnbes..pr tribal 
orga ni/tations ca rrying out trust programs, fu nctions, services and 
aaiyities pursuant to agreements uiider the ISDEA A., 

(cl The Assistant Insnecl or General for Indian Tr u st mav initiate, conduct 
a.n.d.superyJse_audLtsjindjnycstiaation,s..ii.y he Department .of the 
Interior as the Assis tant Inspector General for Indian 'frust co ns ider s 
appropriate for good cause shown [PLACEHOLDER - are .,furthe.r 
limits necessars'?]. whether the requests for such investigations come 
f rom Departmenia l officials. Indi an t ribes or ind ivi dual Indian 
beneficiaries. 


id). \Vlieii Indian ti ibesaiid individual Indian beneticiaries provide a 
written request for a c tion from the .Assistant Inspector G enera! for 
IrtisLJlJSspmise..^toy\4!etheLO£nofjhejsguesttMjiel^ 
carried out must be p rovided with in 30 days of receipt of the request. 
.lfo.r. j.ecis.i.o..n,s noito caj 0 „ouUhc.requested act^^^^^^ 
explanation of the gr ounds for the Assistant Inspec tor's decision must 
b.£ proyided., 

t?)- I'he Assistant Inspector GtmeraLshall provide independent review of 
actions ;tssociated£yitlijh.c.Deputv.Secretai-\' for Indian Affairs' 
"du ality assurance and audit unit" as provided bv Section 395 of 


r.47; 



217 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

1! 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 


American Indian Trust Fund Managem ent Reform Arnendnients Act 
o f 200 5. 


(ft Report i ng to C o ngess, — 

,(JJ The .AN ijistant Inspector General fo r Indian Trust shall 

provide an ann ual rep ort to the Senate Committee on Indian 
Affairs an d House Resources Com mittee which .shal l 
include, Jart need noLbe.i^^ to. the content listed in 
Section 5 of the Inspector General Act of 1978. 

(21 The A ssistant Inspector General sh all be av ailable to app ear 
at annual hearings t o di.s ciiss the report and its implications. 


TITLE Vra TV-- AUTHORIZATION OF APPROPRIATIONS 

Section 801. Authorization of Appropriations.:;;::.There is authorized to be appropriated 
such sums as may be necessary to carry out the provisions of this Act. 

Sec^-RESOITTTK)NT)F^'RlRAL-GLAIMS 


mismanageinenr of trust assets and fHndsrinelwiing tbe-possibility of » 
t'ommi.ssioHv [detailed language neetledd. 

Secr lOr FRAUTIONATEB HBIRSHJPS ANB HFJR 

— Enuet e d tf-ibal-tewa-gever-nHtg-heirsMp-and-i>F obnt e < s l i a ti-i>e th e- pr e vnili Bg 

law governing sueb issues, [detailed language needed}. 


eonflieta involving trnst-ntattersi 


Tlte“Seemary-^f-the-4nteFb>rj-in-eoiisultation~v¥itb-interestcd-4tHlbw--tril>esr-shall 
made bv this Act. 
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TESTIMONY OF ELOUISE C. COBELL, 

LEAD PLAINTIFF IN COBELL V. NORTON 

Good morning, Chairman McCain, Vice-Chairman Dorgan and Members of the 
Committee. Thank you for inviting me here today to provide testimony to the Committee on the 
possible legislative resolution of our nine-year old lawsuit. I also want to thank you and your 
staff for all of your years of hard work on this issue. We know that you all share our desire to do 
justice. Although we have our strong disagreements with this initial proposal as an appropriate 
vehicle to resolve the case in a fair manner we are all united in our end goal of achieving an 
equitable resolution to this century-old stain on this great nation’s honor. 

We thank you for the opportunity to present our views on this initial proposal and look 
forward to continuing discussions with you and your staff to deriving a sound legislative 
approach to achieving our shared goals. 

As you know from my earlier appearances, 1 am here today on behalf of myself and the 
more than 500,000 other individual Indian trust beneficiaries represented in the lawsuit we filed 
nearly nine years ago in the Federal District Court of the District of Columbia, Cobell v. Norton, 
Civ. No. 96-1285 (RCL). 

Let me reiterate what 1 have said in prior testimony, there is nothing I would like more 
than a quick and just resolution to this lawsuit. We are in the tenth year of this litigation. 

Because of obstruction and delay by government counsel - for which they have been repeatedly 
sanctioned - justice has been delayed for individual trust beneficiaries. Delay and obstruction is 
not in our interest. Understand though that trust beneficiaries I have spoken with have - to a 
person - told me that they want a fair resolution, even if it takes a little longer. They do not 
want to be sacrificed on the altar of political expediency as they have so many times before. 
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BACKGROUND 


Since 1 887, members of the class have been subjected to injustice after injustice. Report 
after report for generation after generation have cited the rampant mismanagement and 
malfeasant administration of the Individual Indian Trust. As you know a congressional report 
from 1915 spoke about this scandal in terms of “fraud, corruption, and institutional 
incompetence almost beyond the possibility of comprehension.” ’ A 1989 Investigative Report 
of this Committee also found similar fraud and corruption. In 1992, the Misplaced Trust Report 
from the House Committee on Government Operations made similar findings of malfeasance. 
The Court of Appeals described the disastrous historic and continuing management of individual 
Indian property as “malfeasance” - not misfeasance or nonfeasance, but malfeasance - and held 
further in 2001 that the continuing delay was “unconscionable.” Cobell v. Norton, 240 F.3d 
1081, 1 109 (D.C. Cir. 2001). Most recently, the Federal District Court Judge Royce C. 
Lamberth - a former Justice Department senior official, appointed to the bench by President 
Ronald Reagan - who has presided over this case for nearly a decade - appropriately described 
the utter failure to reform by the Interior Department and continuing abuse of the Indian 
beneficiaries in this way in a recent opinion: 

“For those harboring hope that the stories of murder, dispossession, forced marches, 
assimilationist policy programs, and other incidents of cultural genocide against the Indians are 
merely the echoes of a horrible, bigoted government-past that has been sanitized by the good 
deeds of more recent history, this case serves as an appalling reminder of the evils that result 
when large numbers of the politically powerless are placed at the mercy of institutions 

'“Business & Accounting Methods, Indian Bureau,” Report of the Joint Commission of the 


3 



220 


engendered and controlled by a politically powerful few. It reminds us that even today our great 
democratic enterprise remains unfinished. And it reminds us, finally, that the terrible power of 
government, and the frailty of the restraints on the exercise of that power, are never fully 
revealed until government turns against the people.” [July 12, 2005 slip op. at 1-2.] 

“The entire record in this case tells the dreary story of Interior’s degenerate tenure as 
Trustee-Delegate for the Indian trust - a story shot through with bureaucratic blunders, flubs, 
goofs and foul-ups, and peppered with scandals, deception, dirty tricks and outright villainy - the 
end of which is no where in sight.” [July 12, 2005 slip op. at 10-1 1.] 

I could not have said it better. This property was taken from Indians to be held in trust in 
1887 because the U.S. government thought it could do a better job of managing it than Indians 
themselves. By setting up the trust, the government promised to abide by common trust laws - 
like investing the property profitably and providing an accounting to the beneficiaries. As you 
and many others have recognized, the government has made a criminal mess of the situation, and 
it has only gotten worse over the years. It has failed even the most simple of trustee duties. It is 
shocking to say, but the government cannot even say how much money is in each beneficiary’s 
account. 

Imagine the outrage if suddenly a major U.S. financial institution were to announce that it 
had no idea how much money was in each depositor’s account. Imagine the headlines. Imagine 
the congressional hearings, the class action lawsuits that would be filed as a result. Heads would 
surely roll on Wall Street. 

Yet that’s exactly what has happened here. In the nine years that our lawsuit has been 
proceeding, we’ve won on virtually every single substantive point. Both Judge Lamberth and the 

Congress of the United States, 63"'’ Cong. 3d Sess., at 2 (1915) (emphasis added). 
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Court of Appeals have agreed with us that the government has done a despicable job - that it has 
completely failed us - the individual Indians. Understand the extent that we have prevailed. The 
government argued that they had no duty to account for our money prior to 1994. The District 
Court and Court of Appeals agreed with us that they did have such a duty and that they would 
have to account for “all funds.” The Courts held that the duty to account “pre-existed” the 1994 
Trust Fund Reform Act. The Courts have also held that the government is in breach of its trust 
duties. They have held that interest and imputed yields are owed the beneficiary class. The 
Courts have rejected the government’s position that the Courts have limited remedial powers and 
that this suit is controlled by the limitations - such as deferential review - of the Administrative 
Procedures Act. The government’s position that the statute of limitations limits the accounting 
back to 1984 has been repudiated as welt. The government has challenged the court’s 
jurisdiction; they lost that one too. Time after time on major issue after major issue, the Courts 
have made clear that the law and the facts are on our side. These have been hard won victories, 
nine years of brutal litigation that has taken its toll on those of us involved. But we will not sell 
out individual Indian beneficiaries - we have worked too hard to get where we are. 

One would have thought that our government’s response to the wholesale repudiation of 
its case time and again would have resulted in reforms, acquiescence to the rule of law and 
obedience to Court orders. Sadly, it hasn’t. Instead, government officials have continued what 
the Court of Appeals has termed their “record of agency recalcitrance and resistance to the 
fulfillment of its legal duties” and “intransigenf’ conduct. Cobell v. Norton, 391 F.3d 251, 255, 
257 (D.C. Cir. 2004). 

Further, not satisfied with flouting orders, government officials have attempted to vilify 
the Court itself They - along with certain allies in Congress - have tried to paint the District 
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Judge as a rogue. What is the evidence? There is none. No court filing nor even the whispered 
slander has identified any fact that Judge Lamberth got wrong. The Court has - similar to the 
Court of Appeals - simply called a spade a spade and cited the government’s routine and 
continuing utter disregard for the law. 

To be sure, this case continues to be about mismanagement, breach of trust and the 
victimized Indian beneficiaries - abused by a century of dishonorable dealings. But this case has 
become something else as well - it has become about the Judiciary attempting to bring an 
intransigent executive branch into compliance with its crystal clear fiduciary duties and the 
things that certain Executive Branch officials will do to keep business as usual. 

Because of the government’s legendary, obstructionist tactics in this case, it has taken 
nine years to get to this point, and who knows really how long it will take to get to a judgment. 
Again, don’t take my word for it; listen to the words of the judge: 

“Despite the breadth and clarity of the record. Interior continues to litigate and relitigate, 
in excruciating fashion, every minor, technical legal issue. This is yet another factor forestalling 
the final resolution of the issues in this case and delaying the relief Indians so desperately need.” 
[July 12, 2005 slip op. at 10-11.] 

Because of the government’s position in this litigation, we can be assured that we will be 
litigating for years before we see victory. We are quite willing to do so if necessary, but we 
would like to find a way to bring the case to a just resolution sooner if possible. We are simply 
losing too many elders who have waited a lifetime for this debacle to be corrected. Every time 
one of them dies, my heart breaks. They should see this fixed in their lifetime. 

That is why we were so pleased to respond to your call to develop Settlement Principles 
for a resolution of the lawsuit. Heeding your call was an Indian Country united like I have never 
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seen it. Past differences and petty arguments were put aside, and we came together around a set 
of Principles that we unveiled five weeks ago. I urge you all to revisit those Principles, and I 
would ask that a copy be made a part of the record. 


PLAINTIFFS’ VIEWS ON SENATE BILL 1439 


Mr. Chairman, I - like most Indian people - have always viewed you and Vice-Chairman 
Dorgan as supporters of Indian Country in general and of the goals of the Cobell case in 
particular. Indeed, when you stated during a Committee Hearing in 1995 that if any other group 
of Americans had been victimized like individual Indians had by this government abuse, there 
would be people in jail. I knew then that you got it - you had some idea what individual Indians 
felt like. 

At the outset, we should point out that there are some aspects of the proposed legislation 
that are positive. First, this hearing itself is a constructive step forward that provides us with a 
forum to address this important matter and thereby help educate Congress and the American 
People. 

In addition, the inclusion of a provision that calls for the settlement amount to come from 
the Claims Judgment Fund is in everybody’s interest. It assures that the Interior Department’s 
budget will not be scored with the cost of the correction of the accounts settlement and hence 
will not diminish funds for vital Indian programs. The victims should not be punished in order to 
resolve the problem. 

S. 1439 recognizes that the settlement amount ranges in the billions of the dollars. That 
is a positive aspect. 
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Another beneficial provision is to assure that settlement distributions received by 
beneficiaries - being a partial return of their own money - shall not be used to disqualify them 
from receiving any benefit to which they are otherwise entitled nor shall be turned into taxable 
income. 

However, to be honest, I was deeply disappointed when I read Senate Bill 1439. It falls 
so short of being a good starting point to resolving the Cobell case in an equitable manner. This 
bill, in present form, is drastically in favor of the govemment-malfeasors’ position. What is 
more, it is not faithful to two important sources that offer considerable guidance to any 
legislative resolution effort - the 50 Principles for Settlement and the numerous decisions 
rendered by the courts in Cobell itself 

At the request of this Committee, Indian Country came together in an unprecedented 
effort to develop appropriate principles to resolving Cobell and addressing trust reform. We 
worked hard and had great success in creating 50 Principles that we strongly believe constitute a 
roadmap to resolution. Never did we think that every principle would be included in your bill. 
But S.1439 fails to incorporate the vast majority of the Principles. The bill is not in accord with 
important judicial rulings made over the nine years of Cobell litigation. An equitable settlement 
must honor and reflect the judicial decisions from the many hard fought victories won in the 
District Court and United States Court of Appeals. 

I do not say these words lightly. Nor am I unmindful that we cannot achieve the goal of 
resolving this case equitably without you, the Vice-Chairman and this Committee’s support. 

I say these things because I have an obligation - a fiduciary obligation - to represent the 
many other individual Indians out there who rely of me. Like Mary Johnson, a Navajo 
grandmother who relies almost exclusively on the few dollars from her allotment she receives to 
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support herself and her family. She receives pennies of what a non-Indian is paid for the gas 
from her land. Or Mary Fish, a seventy-year old Creek woman, who cannot replace the windows 
in her small home because she lacks the fund yet there are five oil wells that have been pumping 
constantly for decades on her land. There are so many more - across every reservation, 
grandmothers and grandfathers, parents and children all suffering the same indignities of their 
forbears. And why? Because, in the end, people in Washington have always cared more about 
their own parochial interest than the Indian beneficiaries. The powerful have always assured that 
the gravy train for corporations - oil companies, gas companies, timber companies - doesn’t 
stop. Too many have been willing the cut the expedient deal, despite the negative affect of 
beneficiaries. 

1 won’t do that. I’ve promised too many that I will not rest till justice is achieved. We 
have been in this for nine years and I want an end, but I am prepared to fight for as long as it 
takes to achieve fairness - to make this right. A century of “fraud, corruption and institutional 
incompetence” is enough. In short, Indian trust beneficiaries, which I represent, deserve nothing 
less than complete assurance that I will come here and represent them in the best way I know 
how. 

Despite my disappointment with the bill as presently drafted, I pledge to continue to work 
with this Committee in this legislative process to resolve the Cobell case and put in place reforms 
of the individual Indian trust. I am confident that if we work together, we can achieve our these 
common objectives. 

It is with this positive and future looking mindset that 1 offer what 1 hope you will see as 
constructive criticism of S. 1439. Because we have only had a few days to review the bill, my 
comments here are not in any way comprehensive. There are many specific parts of the S. 1439 
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that I believe need to be addressed. I merely highlight some of the areas of deepest concern and 
some of the places I believe the bill offers a sound approach. It is my hope that the Committee 
will see fit to have another hearing sometime when we and other stakeholders have had an 
opportunity to more thoroughly review the bill and offer additional commentary to aid the 
continuing legislative process. 

A. The Fox In Charge of the Henhouse 

One of the most disturbing aspects of S.1439 is the placing of the Secretary of Treasury - 
a defendant in the Cobell lawsuit and one of the parties principally responsible for the historic 
and continuing victimization of Indian trust beneficiaries — as the person to in charge of the 
settlement funds. While it is certainly true that the Treasury Department is better than the 
Interior Department as far as failed trustee-delegates, frankly, that is not saying much. The 
Treasury Department has been Interior’s partner in crime for far too long. They have been found 
in breach of trust. They have failed to reform. Is it really reasonable given the history of this 
case to ask trust beneficiaries to accept their victimizer as the entity to provide for a fair 
distribution now? Of course not. 

To make matters worse, the Department of Treasury has had a record of bad faith in the 
Cobell litigation. In February 1999, after a three week trial, the Secretary of Treasury along with 
the Secretary of Interior was held in contempt of Court for flouting Court orders (that they had 
consented to) to produce certain documents. See Cobell v. Babbitt, 37 F.Supp.2d 6 (D.D.C. Feb 
22, 1999). Adding insult to injury, the plaintiffs and the district court learned months afterwards 
than during the contempt trial itself. Treasury Department employees in violation of court orders 
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and in contradiction of representations made to the Court, destroyed 1 62 boxes of disbursement 
related documents - including untold numbers of IIM account related information. Treasury 
Department lawyers waited over three months to report the destruction to the Court. See, e.g.. 
Cohell V, Babbitt, 91 F.Supp.2d 1, 60 (D.D.C. Dec 21, 1999) (determining that the destruction of 
the 162 boxes and the government’s failure to report the incident “misconduct”). 

Simply put, the Treasury Department has a record of cover-up, malfeasance, breach of 
trust, lack of candor with the Courts, spoliation of evidence and contempt of Court. The 
suggestion that any settlement fund be handled by such an entity is wholly unacceptable to the 
beneficiary class. 

I routinely go out to Indian Country to speak with members of the beneficiary class. 
Virtually every time, I am asked whether we will agree to have the government - meaning the 
Executive Branch handle the monies when we prevail. Always, I promise, we will never agree 
to that to cheers from the allottees I speak with. I can say with confidence that an Executive 
Branch entity will not be acceptable to the beneficiary class. 

Equally infirm is the appointed Special Master who answers to the Administration. Bear 
in mind that Indian Country has considerable experience with this Administration appointing 
individuals that are to serve a salutary function on behalf of the Indian Trust. Take by way of 
example the experience with the 1994 Indian Trust Fund Reform Act. 

Mr. Chairman, I along with many other Indians sought for nearly a decade legislation to 
remediate the government’s failure as trustee for our assets. We worked with you, other 
members of both Houses and, of course, the late great Representative Mike Synar and his 
distinguished colleague Bill Clinger. Finally, in October of 1994, the Trust Reform Act was 
enacted. One of the core aspects of the law was to put in place the Office of the Special Trustee. 
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Indian Country representatives wanted the Special Trustee to be independent. But the Interior 
Department vigorously objected to that. So the Act was watered down and the Special Trustee 
reported to the Secretary of Interior. That was the first problem - inadequate independence. One 
of the principal rationales for supporting the establishment of the OST was to get people 
involved in the management that had the competence to do the task. Also, it was to keep people 
who did not know what they were doing - like Ross Swimmer who was disastrous as Assistant 
Secretary for Indian Affairs for beneficiaries - as far away from our money as possible. 

Then to my utter dismay, in 2003, Secretary Norton fired then Special Trustee Thomas 
Slonaker and the Administration replaced him with none other than Ross Swimmer. Imagine all 
our hard work just to have our trust, our assets, and trust reform put in the hands of a person 
universally recognized by Indian Country as hostile to Indian interest and a failed trustee- 
delegate. That, of course, is not the only example. After all, Jim Cason as we speak is acting as 
Assistant Secretary for Indian Affairs. 

It is with these considerations in mind that we analyze whether it makes sense to work 
hard for nearly a decade to get a settlement and then have the settlement put under the control of 
a person appointed by an Administration that has put Mr. Swimmer in charge of trust reform. 
Under what rationale would that make sense to us? 1 struggle to comprehend why anyone would 
think we should accept that. 

Worse than who the Bill empowers - namely Treasury Department and the Special 
Master appointed by Administration - is who the Bill disempowers - the Court. Over the century 
of mismanagement, one entity has stood up for trust beneficiaries - the Court. Even detractors 
from our lawsuit - Steven Griles, Jim Cason, Kevin Cover, Bruce Babbitt and many others - 
have admitted under oath that this lawsuit has been the impetus for any improvements that have 
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been made. Under this legislation, the only ameliorative entity - the Court - would be 
eliminated from the picture entirely. 

That makes no sense for a number of reasons. Courts have the greatest institutional 
competence to make distributions in a fair manner. They are often called upon to do just that. 
Courts are armed with Rule 23 and related case law that provides sound guidance in resolving 
difficult distribution issues. Courts are best at providing an opportunity to be heard and other 
due process protections to the beneficiary class and after weighing the evidence presented to it 
through well-settled rules of procedure and evidence. More importantly, unlike the “political 
branches” (i.e. the Executive Branch and Congress), Courts make juridical and not political 
determinations. A court sitting in equity - like the Cobell court - is charged with considering the 
evidence and acting equitably in fashioning appropriate remedies. That is precisely the type of 
institution that should be figuring out how to divide the funds among the beneficiary class. It is 
the most competent to do so. 

Moreover, the Court in Cobell has nine years of experience of living with the facts of this 
case. The knowledge developed through that process is invaluable and irreplaceable. No Special 
Master - even a well meaning one - can possibly do as well as a judge intimately familiar with 
every facet of the case as the Cobell Court is. 

And what possible justification is there to eliminate the Court’s role? Because the 
Executive Branch doesn’t like this Court? The Administration has no legitimate interest in 
dictating how the settlement funds are distributed. None. If there is a settlement, their liability 
for the agreed-to period for the accounting claim would cease. Who gets what after that is an 
issue for the beneficiary class and the court to determine. Nobody wants the involvement of the 
malfeasor in that process; they have done quite enough damage in their century of 
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mismanagement. 

At bottom, this is an issue of trust. We cannot trust the people who have abused us for a 
century. We can trust the courts and the judicial process. The answer is crystal clear in the 
asking of the question. 

B. The Settlement Amount 

We recognize that S.1439 places the settlement amount appropriately in the billions of 
dollars. That, of course, is only sensible since the government’s own internal risk assessment by 
their contractors set the liability as between $10 to $40 billion.^ But we are disappointed that 
S.1439 did not get specific with respect to a number for resolution. 

In the 50 Principles, the workgroup put forward what is a completely Justifiable and 
reasonable aggregate settlement amount: $27,487 billion. Given the facts as we know them and 
the record of this case, this figure is not only supportable but is more than fair to the government 
that given what has been taken from trust beneficiaries. This amount is not reparationsdamages, 
nor welfare; it is quite simply a return of a portion of the money that was and is being taken from 
them. 

The amount was derived by reviewing our model for each year of total proceeds from 
Indian allotted lands. In large measure, the government’s model of these proceeds is not far off 
from plaintiffs’ in aggregate amount generated from these lands. For each year, plaintiffs 
calculate a percentage of the monies that were, for settlement purposes, properly collected. 


^SRA International Inc. “Risk Assessment” at 5-1 (2002). 
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invested and disbursed to the appropriate beneficiary. These disbursement percentage rates are 
made highly favorable to the government. So, for example, we have presumed -- for purposes of 
this calculation - that the government can account for upwards of 80% of all transactions, even 
though we have uncontraverted evidence that they are unlikely to be able to establish over 99% 
of the disbursements with sufficient evidence because of their mass document destruction. Using 
this percentage, we have calculated how much of the yearly aggregate proceeds defendants failed 
to distribute properly. To this number we add interest for each yearly calculation. We add this 
number together and then subtract again a “litigation delay” - a percentage based calculation for 
the cost of continuing litigation. The result of this calculation is the; $27,487 billion. 

The number is further justified with the following uncontraverted facts that are part of the 
settled record: 


1) The government’s potential liability well exceeds $100 billion. (This is the $13.5 
billion they have admittedly collected plus interest since the courts have already 
concluded that interest and “imputed yields” are owed). 

2) The government concedes that it will have to spend upwards of $14 billion Just do 
perform the accounting required by law - that is how much it will cost merely to 
figure out how many tens of billion more they owe Indian landowners. 

3) Even if they were to spend that amount of money, because they have destroyed so 
many documents, the accounting will never be adequate. The government concedes 
have called doing an accounting “futile” and “impracticable.” 

4) An internal government report - prepared by the government’s experts - concludes 
that the government’s liability is between $10-40 billion. 

5) The government says it owes Indian Trust beneficiaries only a paltry sum, but the 
government has no credibility and no facts to back up its wishful claim. In fact, in 
2005, plaintiffs asked the Court to have a trial on the adequacy of their so-called 
“accounting process.” Not surprisingly, the government opposed plaintiffs’ call for a 
trial, not wanting to put their wild assertions to the test in a judicial proceeding. That 
is because their so-called “accounting” is nothing more than a sham. It is even less of 
an accounting process than the “tribal trust reconciliation” which the GAO reported 
was no where close to the type of review required by law. 
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The Principle’s settlement amount is fair and reasonable. The government’s statements 
to the contrary are baseless. Report after report from 1915 to 1926 tonl934 all the way to reports 
in 60s, 70s, 80s, 90s and throughout this century have pointed out the lack of internal controls, 
lack of document retention, failure to properly invest, use of trust funds as “slush funds,” 
documented “fraud,” no information technology security leaving the trust assets free to 
manipulation and theft, inadequate systems etc., etc. The GAO, Arthur Andersen, the Inspector 
General, the Courts, 0MB, Price Waterhouse and many other entities - both private and public - 
have repeatedly made such findings. Yet, despite all this body of information, the 
Administration would like everyone to take it on faith that it has properly collected, invested and 
distributed over 99.99% of the trust funds. What is their basis for this claim? A so-called 
“accounting” that they refuse to allow be subjected to judicial scrutiny. This is hardly a position 
that deserves any credit, particularly in light of a group of government officials that have been 
sanctioned time and again for failing to tell the truth to the Court. 

It is vital that a fair amount be selected for the amount of the settlement funds at an early 
stage. The number Indian Country has agreed to through the Principles is fair and we hope that 
upon consideration of the evidence that number is utilized by the Committee. 

C. Failure to Adequately Address Trust Reform 

Another fundamental area of concern is the inadequacy in addressing reform of the 
Individual Indian Trust. During my testimony before this Committee in March of this year, I 
stated what our experience demonstrates conclusively is the bare minimum necessary for even 
giving trust reform a fighting chance: 
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This record makes plain certain inescapable facts. Specifically, 
accountability and meaningful trust reform will come only when the government 
is forced to change. It will not do so voluntarily. If a century of failed reform is 
not long enough to demonstrate this fact, certainly the experience of the last two- 
decades of more promises and more rhetoric - but no reform - should be. I, along 
with many others from Indian Country, attempted to work with Interior 
defendants for over a decade prior to bringing this lawsuit. We heard many 
promises and many commitments made to Congress in hearing after hearing, but 
never reform, never a meaningful movement towards bringing the government 
into compliance with its trust duties. 

The sole source of the limited progress has been this lawsuit - the constant 
prod requiring the Interior Department to at least look like it’s interested in 
managing our property better. But even with the litigation, the government has 
fought us every step of the way. One of the Court’s recent orders referenced 
defendants’ obstructionist tactics throughout this case and the resulting delay and 
harm to the beneficiary-class: 

As this case approaches its ninth year, it is this Court's hope that 
the defendants' next appeal will be truly expedited, and will lead to 
the resolution of these legal issues. Elderly class members' hopes 
of receiving an accounting in their lifetimes are diminishing year 
by year by year as the government fights - and re-fights - every 
legal battle. For example, the defendants continue to contend 
today that this is a simple record-review Administrative Procedures 
Act case - a proposition that has been squarely rejected by this 
Court on more than one occasion, as well as by three different 
Court of Appeals panels in Cobell VI, Cobell XII and Cobell XIII. 

In this case the government has not only set the gold standard 
for mismanagement, it is on the verge of setting the gold 
standard for arrogance in litigation strategy and tactics.^ 

It is these insidious litigation tactics by the government that have led to 
numerous contempt proceedings'* and our calls in 2001 for a receivership. Let me 
be clear on this point, the record amply supports the conclusion that the Interior 
Department does not have the political will or the institutional competence to 
reform itself. A receiver - temporarily appointed during the pendency of reform - 


^ Cobell V. Norton, _ F. Supp. 2d _, 2005 WL 419293 at *7 (D.D.C. February 23, 2005) 
(emphasis added). 

'‘while plaintiffs would prefer not to have to resort to contempt, we have been left with no 
alternative in light of the government’s persistent violation of court orders and other serious 
misconduct. In addition, we note, that we have offered to drop all contempt charges if the 
government would agree to stop its obstructionist behavior and consent to a prompt accounting 
trial date. To date, the government has not accepted this offer. 
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with the requisite competence and charged with, and singularly focused on, 
instituting reforms that permit the safe and sound management and administration 
the Individual Indian Trust is, in my view, the sole way to ensure reform will 
occur. 


But I also understand that the government is highly resistant to the 
receivership approach and has called it a “non-starter.” So while plaintiffs will 
continue to pursue this relief, among others, through judicial proceedings, I 
understand that this is not likely an acceptable avenue to attain the requisite 
political support for settlement legislation. It is with this baseline understanding 
that we propose certain other alternative ways that may lead to successful trust 
reform. These alternatives will not ensure success like a receiver would. But a 
proposal that contains at least these measures may be sufficient for reliable and 
meaningful reform. 

Often, Interior Department officials come to Congress and discuss the 
Individual Indian Trust as if it is not fixable. They complain of the enormity of 
the problem and they speak of the challenges involved. We hear excuse after 
excuse as to why they have not brought themselves into compliance with the most 
rudimentary and basic fiduciary duties. 

What belies their contention that reform is impossible or near impossible 
is that there are millions of trusts managed in the private sector all over this 
Nation that do not have these problems and do not suffer from malfeasant 
management. To be sure, this system has not evolved into a gold standard for 
mismanagement overnight, it is the result of a century of fraud, corruption and 
institutional incompetence that has enriched many, but left the Indian owners 
poor. Contrary to the pleas of government officials, however, the cure need not 
be decades away. 

To achieve real and meaningful reform requires certain fundamental 
changes must be made immediately. If one compares the mismanaged Individual 
Indian Trust with any other trust in the United States, certain observations are 
easily discemable. There are baseline elements that the Individual Indian Trust 
lacks which are elements of all other trusts. Moreover, the lack of these elements 
perfectly explains why the Individual Indian Trust is so profoundly mismanaged 
and wholly lacks accountability. 

In all other trusts, there are, among other things: (1) clarity of trust duties 
and standards; (2) clarity regarding the complete enforceability in courts of 
equity of trust duties and clarity regarding the availability of meaningful 
remedies against a trustee breaching its responsibilities; and (3) independent 
oversight with substantial enforcement authority to ensure that beneficiary rights 
are protected. The Individual Indian Trust, by contrast, does not have these 
elements. 
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These commonplace elements in other trusts ensure accountability and 
make it impossible for trust to deteriorate to the extent the Individual Indian Trust 
has. Their absence ensures no accountability and permits the trustee to abuse the 
beneficiary with impunity. What possible incentive is there for a trustee to 
manage trust assets safely and soundly and for the best interests of the 
beneficiary, if it is nearly impossible to hold them accountable when they 
mismanage? 

Reform must, at a minimum, bring the Individual Indian Trust in line with 
all other trust by addressing these three missing elements. Duties must be stated 
expressly in statute. Congress must clarify that Indian beneficiaries, like all non- 
Indian trust beneficiaries, can bring an action to enforce aU trust duties in courts 
of equity. And Congress must provide for effective oversight. 

Testimony of Elouise P. CobeJl, Lead Plaintiff in Cobell v. Norton, The Senate Committee On 
Indian Affairs, Oversight Hearing on Trust Reform, March 9, 2005, at 6-9 

I am deeply disappointed that in this present draft of the bill, our views on the necessary 
ingredients for adequate reform were wholly ignored. There is no codification of trust standards. 
There is no oversight body. And there is no cause of action. The three missing elements that 
distinguish this broken trust from the thousands of trusts for non-Indians throughout this great 
Nation are still missing. 


D. Other Miscellaneous Provisions 


The problems identified above are not the only ones. Among the other problems that 
need to be addressed are the following: 

1 . The definition of “claimant” is also problematic since Section 1 02(2) 

would limit those eligible to receive any distribution to the beneficiaries 
and their heirs alive as of the date the 1994 Reform Act was enacted. This 
excludes a substantial percentage of the Cobell class, which the court 
certified on February 4, 1997 as consisting of all past and present 
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Individual Indian Trust beneficiaries dating back to the Dawes Act of 
1887 imposing the trust. Equally disturbing, this narrow definition of the 
class seems to buy into the government’s view that there is no duty to 
account except as derivative from the 1994 Act - a position that was 
completely repudiated by the Court of Appeals in February 2001. Cobell 
V. Norton, 240 F.3d 1081 (D.C. Cir. 2001). 

2. The bill also directs that to determine the "formula" for determining a 
portion of the distribution amount to be received by each claimant, the 
Secretary takes into account only those funds that have passed through the 
IIM account since 1980. This would work a gross injustice. In light of the 
holding in Cobell VI that "all" funds means exactly what it says and that 
an accounting dating back to 1887 is required, the cutback on our clients' 
rights is a direct affront to this key victory won in the Court of Appeals 
four and one-half years ago. To make matters worse, the bill would 
extinguish the rights of beneficiaries - even if they did not receive 
anything from the settlement. 

3. There is no definition of what information should be relied upon to 
determine facts upon which distribution decisions are made. It is well 
established that government records lack integrity. Yet, it seems that they 
are to be relied upon. This is unreasonable and could work serious 
injustices to various individuals. 

4. The findings clauses of the bill completely fail to set a proper foundation 
for a resolution of this case. There is no mention of mismanagement, fraud 
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and the corruption that has pervaded the management of our assets. There 
is no mention of the found breaches of trust. There is no mention of the 
government’s litigation delay tactics and obstructionist conduct. There is 
no mention of the Court findings of unconscionable delays. There is no 
mention of the pain and suffering endured by generation of Indians 
because of this governmental abuse. Instead, there seems to be more of a 
blame on the litigation and a focus on ending it - the only thing that has 
achieved any positive change whatsoever. 


CONCLUSION 


Mr. Chairman, let me conclude by reiterating the plaintiffs commitment to resolving this 
case. Our misgivings about this current draft bill are not intended as a rejection of the process of 
achieving resolution. We have vigorously pursued litigation because we want resolution. We do 
not care if achieving fairness and stopping abuse of individual Indian beneficiaries comes 
through litigation, mediation or a settlement act, or arbitration for that matter. The means are 
unimportant. What is important is that we do so quickly and fairly. 

I look forward to continuing our work together to finally and conclusively put an end to 
the criminal administration of our trust property. We have a chance right now to stop this 
“fraud, corruption, and institutional incompetence” that has pervaded the system for a century. 
We will not rest until that is completed and we pledge to work with you to get that done. With 
help from this Committee, we can make sure that the abuse present since 1887 is not still present 
in 2007. 
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CHAIRMAN OF THE LUMMI ESfDIAN NATION 
FOR THE RECORD OF THE SENATE COMMITTEE ON INDIAN AFFAIRS- 
OVERSIGHT HEARING ON THE INDIAN TRUST REFORM ACT OF 2005 {S.1439) 
AND THE PROPOSED SETTLEMENT OF COBELL VS. NORTON 

JULY 26, 2005 

Opening Statement: The Lummi Indian Nation is very concerned about die eventual settlement 
of the Cobell case and ‘Trust Reform’ as a matter of federal law & policy. We have reviewed the 
‘draft legislation’ introduced as Senate Bill 1439. We, as a sovereign nation with separate treaty 
relationships with the United Stat^, recognize that the larger Indian Nations involved, and the 
nearly half million class action litigants (DMA Holders), have more invested in the settlement 
than our small nation. However, in the tedious court process, we believe congressional settlement- 
would provide greater final control over the outcome for all parties. We agree that many of the 
elderly IIMA Holders will not live long enough to see jiistice restored. In addition, we believe 
Trust Reform’ is essential to the future of Native American governments and people. But, Trust 
Reform’ must incorporate the dialogue and recommendations of the Indian Nations’ leadership. 
National control of ‘Indian Affairs’ was never constitutionally meant, originally, to be a 
unilateral relationship in which ‘federal plenary power’ would be used to smother Inherent 
Indian Sovereignty and economically marginalize the Indian People. The five hundred thousand 
litigants represented in the action (as IIMA Holders) are tribal members first and foremost. 

Tribal governments represent their long-term interests and must be at the settlement table. 

We have included, hereunder, different papers on this topic that make up our complete testimony 
for the congressional hearing records. Immediately following this opening statement we have a 
‘Testimony Summary". This is followed by a section entitled, "A Question of Political Intp^itv 
in Indian Country” . This section addresses what we believe is die constitutional relationship 
betweai the Indian tribes, the United States, and the various individual states. We believe the 
U.S., under the constitution^ theory construct, is a block between states and their interference 
with tribal self-government. We believe this addresses a proper view of what it means for the 
U.S. to govern over ‘Indian Afiairs’ as intended and understood by the Founding Fathers in 
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1787. Following that paper is a second section entitled, “A Brief History of the Lummi Nation ’s 
Treaty Relationship with the United States Government We believe this portion of the 
testimony surmises the hardships that the ‘Federal Indian Laws & Policies’ (per Trust 
Responsibility) have inflicted upon the Lummi Nation, despite the fact that the nation had a 
treaty relationship with the United States. The Lummi Nation believes, as provided therein, that 
we have a right to exercise our inherent sovereignty, that we have a right to be self-determining, 
self-governing, and to enjoy economic self-sufficiency that would help finance our duties & 
responsibilities in performance of ‘essential governmental functions and services’. The final part 
is entitled, ‘Self-Determination and Self-eovernment of Indian Country Requires an Intertribal 
Sovereignty Platform that is an Adyocacv Agenda for Workine with the U.S. Coneress This part 
addresses areas of Federal Indian Law or policy that must be legislatively addressed in order to 
eliminate the ‘marginalization status’ that Native Nations have had to endure for the past one 
hundred & fifty years or more. 

The cruel reality is that ‘Federal Indian Law’ still holds the individual Indians and Indian 
Nations to be incompetent and non-competent. It still attempts to separate our tribal members out 
and away from tribal government and convince them that the ‘trust system’ is the only means to 
protect their immediate and long-term interests as ‘citizens’. It makes it nearly impossible for 
Indian Nations to be ‘trusted’ by their own people. It interferes with the nations’ attempts to 
become economically self-sufficient, self-determining, and self-governing. Indian Country 
should enjoy jurisdiction over all affairs, persons, and property inside their exterior boundaries. 
We should enjoy the revenues, taxes, fees, incomes, or whatever, that can be generated from the 
benefits of having reserved lands and natural resources for our nations and people. The 
reservations were intended to be our ‘permanent homelands’ and for our ‘exclusive use’. The 
presence of non-Indians inside our reservations is the result of two forces- federal law that 
authorized their presence and the ‘scorched earth politics’ that drove our tribal societies into 
marginalization and poverty- forcing the elderly and young into an economic desperation that 
still exits on the majority of the Indian Reservations today. 

Cobell should not be settled simply to give the United States a way to avoid their ‘duty as 
the guardian’. Whether the amount is six or one hundred and fifty billion dollars owed (due to 
Cobell historical accounting, penalities, and interest) the fact remains that the ‘Trust System’ has 
failed, it always has and always will. We are not prisoners of war. Very few tribes actually were 
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conquered in wars with the United States. The United States secured well over 3.5 million square 
miles of land and natural resources through 370 latilied Peace Treaties (with about the same 
number not ratified) entered into with the Indian Nations. This is the fotindation to their 
greatness as a Superpower. And, how you treat your own indigenous people(s) becomes the 
message and model of how other superpowers shall treat theirs. The United States must hold 
honor and integrity above the cheapness of materialistic politics. Each member of Congress is 
empowered by various constitutional delegations from ‘We the People of the United States’ to 
address the subject of ‘Indian Affairs’. How you vote and decide these matters reflects the duty 
and responsibility owed to the whole Nation, as a free and responsible People. 

We pray that Cobell and Trust Reform will go hand-in-hand; but, this is true if and only if 
there is ‘integrity’ in how the Individual tribal Indians and Indian Nations are treated in the 
proposed legislative resolutions. 

We applaud the Senate and House Leadership that have come forward time and again in 
defense of the rights of Indian People and Indian Nations. Each of you reflect the words of 
Justice Black, "Great Nations, Like Great Men, Keep Their Word." We believe that the Senate, 
working with the Indian Nations, may iron out differences found between the parties as to what 
would entail an acceptable Cobell Settlement and viable Trust Reform; if all involved parties 
practice due diligence, patience, and never surrender to failure. 
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TESTIMONY SUMMARY: 

• The Lummi Nation believes that Cobell vs. Norton should be settled in a fair and 
equitable manner that takes into consideration the pain and suffering endured by 
the Indians; 

• The Lummi Nation believes the Cobell settlement should entail U.S. concessions as to 
the rights of Indian Nations to exclusively own and regulate their lands and natural 
resources for their exclusive use, nor shall the federal or individual state governments be 
allowed to tax the same or the revenues derived therefrom; 

• The Lummi Nation believes the Cobell settlement should give great attention to the 
proposed level advocated by tribal leadership at $27.5 billion dollars; 

• The Lummi Nation believes that the ‘settlement funds’ should not impact current Indian 
Affairs appropriations and budget, so as to not penalize the victims; 

• The Lummi Nation believes that the Office of Special Trustee should be disbanded and 
the functions transferred back to a ‘reorganized’ BIA, as a part of Trust Reform, and all 
functions absorbed by the new Under Secretary; 

• The Lummi Nation believes that the legislation must assure tribes that it does not propose 
to settle tribal claims that were not raised as a part of the litigation; 

• The Lummi Nation believes that no tribe should be forced to accept any outstanding 
‘Indian Claims Commission’ or Indian Court of Claims judgments that have been 
offered/issued but never accepted by the Indian Nations (e.g., Lummi Nation rejected 
Docket #110 Settlement); 

• The Lummi Nation believes it has been deprived of no less than a billion dollars in 
economic/market value associated with treaty reserved fishing resources (from 1889 to 
1 975) and this subject was not litigated in the U.S. v. Washington or Cobell cases; 

• The Lummi Nation does not relieve the BIA/DOl of any liability or fault associated with 
their failrue to protect the Treaty Reserved Fishing Rights and Resources of the Lummi 
Nation from 1889 to 1975; 

• The Lummi Nation supports the development of the ‘Commission’ to research, review, 
investigate, conclude, and make recommendations on federal Indian law and policy, as so 
much applies to the evolution of ‘trust management;’ 

• The Lummi Nation supports the development of the self-government project for Section 

1 3 1 tribes and believe the process should be expanded to every Indian Nation that desires 
to participate, provided appropriations are secured; 

• The Lummi Nation believes that participation as a Section 1 3 1 Tribe should not relieve 
the United States of any duty, responsibility or other rights owed by the United States to 
the Indian Nations and people, regardless of whether or not the participating tribes are 
successful as Section 131 Tribes; 

• The Lummi Nation recognizes that merger funds were transferred to the Nation per the 
Self-Governance Compacting/Annual Funding Agreements and have been completely 
inadequate to meet the demands associated with trust management of fractionated estates 
located on the Lummi Reservation; 

• The Lummi Nation believes that starting dates of violations of the trust, per the Indian 
Tribes, can be substantiated by the Hearing Records of the 42"'* Congress, Committee on 
Indian Affairs, per “ Investigations of Indian Frauds ” of 1 872-73; 



242 


STATEMENT OF DARREL HILLAIRE, CHAIRMAN, LUMMI INDIAN NATION JULY 26, 2005 

SCIA OVERSIGHT HEARING ON TRUST LEGISLATION, S. 1439 PAGE 5 

• The Lummi Nation accepts that most individual trust mismanagement problems originate 
with the General Allotment Act of 1887; 

• The Lummi Nation believes that all buy back of shares of fractionated estates must place 
the land title in the permanent ownership of the Indian nation, as a part of its homeland, 
and should not be subject to any state jurisdiction or taxation; 

• The Lummi Nation believes that any congressional settlement should address the court 
authorized standards for reimbursement and payment of attorney fees and that any other 
award made to the said attorneys should be kept to a ‘fife minimus amount ’ recognized as 
five percent or less per the IRC; 

• The Lummi Nation believes that we have the right to practice and preserve our inherent 
sovereignty, and this was not lost by treaty agreement or conquest; 

• The Lummi Nation believes that there is a govemment-to-govemment relationship 
structured between the United States and the Indian Nations as provided for by the U.S. 
Constitution; 

• The Lummi Nation believes that state jurisdiction is extraterritorial to Indian Country; 

• The Lummi Nation believes that regulation of ‘Indian Affairs’ and relationships is a 
national power and not a power of the individual member states; 

• The Lummi Nation believes the states cannot legally exercise jurisdiction inside of Indian 
Country unless consented too by the tribes via Tribe/State Compact approved with the 
Consent of Congress; 

• The Lummi Indian Nation believes that Indian Nations have an inherent right to be self- 
determining, self-governing, and to enjoy the benefits of economic self-sufficiency; 

• The Lummi Nation believes that the U.S. political/legal theory that Indian People are 
inferior to non-Indians, or that Indian governments are inferior to local non-Indian 
governments, is an antiquated racist concept of national and state law that can no longer 
be supported by constitutional governments; 

• The Lummi Nation believes that ‘trust responsibility’ has been an abuse of constitutional 
power, and that the Indian Nations are competent to manage their own lands, natural 
resources, economies, and affairs, provided the state interferences are removed; 

• The Lummi Nation believes that the established treaty-relationships had obligated the 
United States to completely fulfill and honor the ‘Sacred Trust of Civilization’ duty owed 
to the Indian Nations in exchange for the 3.5+ million square miles of land ceded to the 
United States, in perpetuity; 

• The Lummi Nation believes that Trust Reform is a national necessity; 

• The Lummi Nation believes that Trust Reform should not jeopardize or further injure 
tribal jurisdiction and rights to self-government; 

• The Lummi Nation believes that Tribal Self-Government should be expanded to cover 
and include all federal departments and agencies; 

• The Lummi Nation believes the ‘commerce clause’ should be used by Congress to further 
clarify the constitutionally intended tax exemption status of tribal Indians; 

• The Lummi Nation believes their People have a right to fair and equitable funding for 
physical & mental health services and benefits as a matter of treaty commitment and the 
sacred trust of civilization duty owed by the United States; 



243 


STATEMENT OF DARREL HILLAIRE, CHAIRMAN, LUMMI INDIAN NATION JULY 26, 2005 

SCIA OVERSIGHT HEARING ON TRUST LEGISLATION, S. 1439 PAGE 6 

• The Lummi Nation believes that their People have a right to fair and equitable education 
assistance & funding, as a matter of treaty commitment and the sacred trust of civilization 
duty owed by the United States; 

• The Lummi Nation believes that their People have a right to fair and equitable housing 
assistance and funding, as a matter of treaty commitment and the sacred trust of 
civilization duty owed by the United States; 

• The Lummi Nation believes that tribal governments have a right to exercise criminal and 
civil jurisdiction over all who enter their territory, and that the United States, in failure to 
competently exercise the same, has a treaty duty to provide funding to cover & 
implement tribal law enforcement and Court Systems effectively; 

• The Lummi Nation believes that Indian Country was reserved or secured by Indian 
Nations for the exclusive use of their tribal membership (by treaty, executive order or 
federal statute) and that the United States must include Indian Nations in the full benefits 
and funding for Homeland Security; 

• The Lummi Nation believes that states that have constitutional disclaimers that have not 
been removed by formal amendment do not have a right to exercise jurisdiction over 
Indian Affairs, lands, and resources, and that the federal government must require 
constitutional compliance in light of Article IV of the U.S. Constitution and the 1787 
N.W. Ordinance; 

• The Lummi Nation believes its People has an inherent right to practice traditional 
spirituality and that national religious freedom laws should be amended to protect native 
religions, spiritual practices, sacred regalia, guarantee sacred object and human remains 
repatriation, and to protect off-reservation sacred sites and ancestral cemeteries; 

• The Lummi Nation believes that all incomes derived from any natural resources owned 
by a tribal Indian or Indian tribe, that was set-aside or reserved by treaty, executive order, 
or federal statute, is exempt from all federal and state taxes, the same as the ‘treaty 
protected fishing rights’ under IRC Section 7873; 

• The Lummi Nation believes that any tribal income tax imposed by authority of the Indian 
governmental tax status act should be written against the federal income tax the same as a 
foreign income tax would be deducted; 

• The Lummi Nation believes Congressional Hearings should be held to address ‘legal 
fictions’ that have been superimposed by court-made law to the detriment of the Indian 
Nations, in light of the congressional goal to secure trust reform; 

• The Lummi Nation believes we have the right to exercise complete jurisdiction over 
domestic relations, child foster care, women rights & protections against violence, child 
support, and to secure fully funded treatment for traumatized victims; 

• The Lummi Nation believes tribes should have a right to utilize economic bonding and 
tax exemptions & breaks to encourage outside investors to form joint ventures and 
developments inside Indian Country; 

• The Lummi Nation believes Indian Country should be able to fiilly research, finance, and 
develop alternative energy systems and companies inside Indian Country, and all said 
revenues should be exempted under Section 7873 IRC via amendment; 

• The Lummi Nation believes that Indian Country should be able to fully research, finance, 
and develop alternative health care systems and services inside Indian Country; 

• The Lummi Nation believes that all land within the exterior boundaries of any and all 
treaty, statutory, or executive order reservations should always be not taxable by any 



244 


STATEMENT OF DARREL HILLAIRE, CHAIRMAN, LUMMl INDIAN NATION JULY 26, 2005 

SCIA OVERSIGHT HEARING ON TRUST LEGISLATION, S. 1 439 PAGE 7 

outside government other than the respective tribal government, if and only if that land is 
owned by or has been purchased by a tribal Indian or tribal government or its agencies; 

• The Lummi Nation believes that all Indian Nations own the surface and subsurface 
waters rights essential to the permanent homeland status; 

• The Lummi Nation believes that all federal departments and agencies are responsible to 
honor and respect the govemment-to-govemment relationship the United States entered 
into with the Indian tribes, and should provide fall and equitable fanding and services to 
the Indian People and Nations via Self-government compacts and contracts; 

• The Lummi Indian Nation believes that the BIA interpretations of what composes an 
“Indian Tribe’ and ‘Indian person’ has been abused and should be congressionally 
redefined after consultation with and testimony of the federally recognized Indian nations 
is completed; 

• The Lummi Nation believes that “Indian Affairs’’ should be elevated to a Department of 
Indian Affairs and that all federal departments and agencies would be required to house 
offices and agents within the department to provide their respective funding, programs, 
services, benefits. 

The Lummi Indian Nation appreciates the convening of this oversight hearing on S. 1439 
by the Senate Committee on Indian Affairs. 

Hy’shqe. 
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A QUESTION OF POLITICAI. INTEGRITY IN INDIAN COUNTRY 

Jewell P.W. James, Policy Analyst 
Lummi Indian Nation 


“Because we say we have a government of laws and not men, we 
hold our government to be limited and to have no unlimited 
power. If the federal government nevertheless exercises 
unrestricted power over Indian Nations, then what we say is 
not true, and we have a different kind of government than 
we think we have. And if our government is different in 
fact in relation to Native Americans, perhaps it is not 
what we believe it is in relation to other Americans, 
including ourselves . The Court is regarded as the 
Institution of restraint and a protector of rights. If the 
Court restrains neither Congress nor itself in taking away 
tribal rights, then we are confronted with a fundamental 
contradiction between our political rhetoric and our 
political realities." 

{Milner Ball, Constitution , Court, Indian Tribes , American Bar Foundation Research 
Journal, Volume 1987, Winter, Number 1, p.3) 


The political integrity of Indian Country has been 
compromised by various Presidential policies, congressional 
enactments, and Supreme Court decisions. Inherent Indian 
Sovereignty is slowly being cut apart. Indian people and 
tribal governments have survived the propaganda of non- 
Indian churches, schools, and governments only to find a 
breeding prejudice within the Supreme Court. The Court has 
become dependent upon its own legal fictions to sustain its 
increasing number of anti-Indian decisions that 
continuously weakens our legal defenses. Added to this, the 
"1924 Indian Citizenship Act" has split tribal loyalty. Our 
members pledge allegiance to the Onion and states before 
they pledge to their tribes. As time passes, tribal nations 
continue to lose more lands, resources, rights, and 
jurisdiction. Increasingly, over time, the federal and 
state governments have come to tax and to regulate 
absolutely everything inside of Indian Country. 

Indian Nations are being "incorporated into the political 
fabric of state government." Tribes are losing their 
inherent, separate, sovereignty. Judicial rulings are 
developing legal fictions and tests that conclude "states' 
powers" pre-exist and preclude the tribal powers inside of 
Indian Country. The Court is transferring jurisdiction over 
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Indian affairs to the states, without support of treaty or 
national statute, or compacts with the Nations. The Court 
believes the states are racially superior to the tribes, 
based on court made law. 

Over the past two hundred years, Indian Tribes have gone 
from separate sovereign tribal nations to quasi-sovereign 
dependencies- like "wards to their guardians." Instituted 
on top is the concept of U.S. "plenary power" over Indian 
Affairs. This plenary power is not in line with 
constitutional intent but based on laws and court decisions 
that proclaim Indians racially inferior. Since the D.S. 
Supreme Court (1830' s) conceived the 'dependent status' of 
Indian Nations and 'wardship' of the Indians, there has 
been a constant erosion of tribal rights and powers (e.g., 
Oliphant, 1978). Since the BIA assumed control over Indian 
Affairs, the federal "trust" became a paternalistic 
management system. By regulation, a federal department had 
assumed control over 570 tribal governments. 

In 1953, the U.S. Congress had introduced House Joint 
Resolution 108- The Termination Policy. It dominated Indian 
Affairs until the Indian Self-Determination and Education 
Assistance Act was approved in 1975. Since then, tribes 
had witnessed slow, progressive changes to the Indian laws 
enacted by the Congress. Over the past three decades, 

Indian tribes had attempted to have Congress repudiate the 
termination policy sixteen times. The policy was in the 
legislative books, side-by-side with self-determination. 
Finally, in 1988, the U.S. Congress absolutely repudiated 
the Termination Resolution. 

The national government has fluctuated back and forth on 
Indian Affairs. They have moved from extermination, 
missionary Christianization, to treaty relationships & 
peace, to tribal termination, to self-determination, and 
now to tribal self-government (with half of Indian Country 
operating under Annual Funding Agreements and Compacts) . 
Every President since Nixon has issued supportive policies 
on Indian Self-determination. The current Administration 
has yet to issue its firm Indian Policy. Indian Country 
hopes this Administration will not, at least, manifestly be 
anti-Indian via the budget cutting process. In addition, 
Indian Country will be ever vigilant over the states' 
rights movement that mix and matches with the invested 
"oil/energy industries" that dominate the Cabinet. Their 
interests conflict with those of Indian Country. 
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The most important point is that the national government 
has broken away from the old negative Indian policies. 
However, the current administration is confronted with a 
failing 'federal trust system' that has robbed Indian 
Country of their individual trust accounts (six billion to 
one hundred & fifty billion dollars), and the Court is 
holding the federal government liable and accountable 
( Cobell case) . The President and the Congress have both 
called for trust reform and Cobell case settlement, 
simultaneously. In the mean while, Indian Country finds it 
difficult to develop economically because the federal trust 
system has fractionated Indian land ownership. 

The U.S. Supreme Court has continued to make decisions 
compatible to the termination era. The Court is not as 
vulnerable to the passionate public opinion as the other 
branches of government- except when the public rallies for 
congressional reversal of negative court decisions. Felix 
Cohen wrote his famous Handbook of Federal Indian Law 
(1942) after much arduous research. The original edition 
has popularly been called "Cohen I." But, during the 
Termination era, Cohen I was not in line with federal 
intent to terminate federal responsibility to the Indian 
tribes. So, the Department of Interior (BIA) revised it. 

The second version came to be known as Cohen II (1958) . 

This version reflected the Termination Policy (1948-1975) . 
Recently, we witnessed another rewrite into Cohen III 
(1982) . But, the latter edition was not as favorable to 
Indian tribes as the first, even though the latter was 
influenced by Native American Indian lawyers. For this 
reason, the Five Rings Corporation bought up the copy 
rights to Cohen I and republished & circulated it to law 
libraries (paperback, 1986) . Since then the copyrights have 
been transferred to the University of New Mexico School of 
Law. Regardless of tribal cries of injustice, the Supreme 
Court continues to use the Cohen II termination version as 
the official Indian Handbook to guide their Indian case 
decisions . 

Judicial transfer of tribal powers to states is a real 
threat to tribes. Indian Country must organize to 
strategize long-term and permanent reversal of these 
decisions. Although Chief Justice Marshall (1830' s) 
eliminated consideration of Indian Nations being treated as 
foreign nations, the Court ruled the Cherokee Nation 
established it was a 'state.' And, the state's powers were 
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extraterritorial to the Cherokee. This meant the state of 
Georgia could not exercise jurisdiction inside the Cherokee 
Nation . 

However, the Supreme Court has turned this decision upside 
down. The Court has empowered state jurisdiction inside 
Indian Country. The court has done this without depending 
upon legal language inside treaties-made or acts of 
congress. The Court has done this by 'court made law.' This 
is in contravention to the separation of powers instituted 
by the Constitution. The Supreme Court is seen as an enemy 
of Indian Country today. The tribes recognize that the 
legal fictions of court made law have to be reversed by the 
Congress (e.g., Duro Fix, and Lara decision)- if Indian 
self-determination and self-government is to produce self- 
sufficiency. 

We must review Milner Ball's comments on Williams v. Lee , 

358 U.S. 217 (1959), which was a case decided during the 
Termination Period. Here the Court defined when it believed 
actions of the state would or could infringe on tribal 
self-government. Keep in mind that originally states had no 
jurisdiction over Indian country (Cherokee Case) . But, now 
the court was going to say when state governments are 
justifiably inside of Indian boundaries and when they are 
not impacting essential tribal self-government. Ball, at 
page 75, stated it thus: 

"Self-government is not an end in itself for Indians as it 
is for non-Indians . According to Black, the purpose of 
encouraging tribal self-government is not self-government. 
The goal is not tribes that can sustain themselves , but 
tribes fit for assimilation into the states. In the Black 
view, the tribes presently fail to meet the standards for 
consumption by the states. Self-government is encouraged 
so that tribes can be found worthy of the states- calves 
fattened for the feast. In Black's terms, by strengthening 
tribal government, "Congress has followed a policy 
calculated eventually to make all Indians full-fledged 
participants in American Society. This 

policy contemplates criminal and civil jurisdiction over 
Indians by any State ready to assume the burdens that go 
with it as soon as the education and economic status of the 
Indians permits the change without disadvantage to them 
(Id. at 220-21) . " 
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Indian Country will have to depend upon the constitution to 
prevent this ultimate consumption. The Presidential 
Administration, the Congress, and the Tribes must work 
together to prove that the U.S. Constitution was intended 
to help maintain the tribes' separate governmental 
integrity. In encouragement, we must remember the 
historical contributions the Indians made to the national 
"Republican Form of government." We must remember that the 
Constitution is a cornerstone to Indian self-government. We 
must learn how the Constitution keeps tribal and state 
governments separate- as found within the constituted 
theories of the Separation of Powers and Checks & Balances 
systems. This must be clarified for the modern 
congressional members, the general public, and even present 
and future tribal leadership. 

The Indian Nations may be the litmus test to the United 
States' constitutional durability. If the Constitution is 
to last "a "thousand thousand generations" as believed by 
President Jefferson, then the existence of such a test may 
be a crucial ingredient. If there was a miracle at 
Philadelphia, then it was the incorporation of such a 
litmus test. 

We should keep in mind that the "Union" under the Articles 
of Confederation was facing the possibilities of an open 
civil war. Some states were considering withdrawal from the 
'confederation.' The reaction was the calling of a 
Constitutional Convention that produced the 1787 
Constitution, to institute a stable Union. 

At the 1787 Constitutional Convention, the Founding Fathers 
created a republican form of government untried in other 
parts of the world. It produced the first 'written 
constitutional government.' The Founding Fathers formed a 
democratic republic that derived it powers from the people, 
and was accountable to the people. If the people did not 
like how government worked then they could amend the 
constitution to reform the government. Of course, the goal 
of both constitutions (1781 and 1787) was the elimination 
of "tyranny" and its manifestation by a concentration of 
any of the "king's" powers in the hands of the few or by a 
concentration of the powers of any two of the branches in 
one. In order to insure against this three things happened. 
The king's sovereign powers were divided (separated) into 
that of the Executive, the Legislative, and the Judicial. A 
Checks & Balance System was incorporated (Auxiliary powers) 
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to prevent a concentration of power. If it did happen then 
the people could amend the constitution to dismantle any 
such concentration. This written constitution system was 
superior to the unwritten British Constitution. The rights 
of the people were secured and the powers of government 
were limited via specific delegations. 

David Hutchinon (1975), in ' The Foundations of the 
Constitution , ' had stated " ...that the Constitution was not 
framed at Philadelphia by the Convention of 1787, but was a 
cumulative Constitution in the making of which Alfred the 
Great, Ethelred II, the Barons at Runnymeade, Simon de 
Montfort, Henry II, Edward I, Edward III, Edward VI, 
Elizabeth, James I, Sir Edward Coke, Vattel, John Locke, 

John Wilkes, Montesquieu, Blackstone, the English 
Parliament, the English judges, and others all had a share. 
They created the material out of which the American 
statesmen erected the constitutional structure in 1787." 
Their historic ideas and debates added to the dialogue as 
to drafting of the fundamental law that would declare, in 
written form, the sovereign powers the 'People' were 
delegating to their national government. 

In Marbury v. Madison (1 Cranch, 137, 1803), the Court 
reasoned that, "The constitution is either a superior 
paramount law, unchangeable by ordinary means, or it is on 
a level with ordinary legislative acts, and like other 
acts, is alterable when the legislature shall please to 

alter it If the former part of the alternative 

be true, then a legislative act contrary to the 
constitution is not law; if the latter part be true, then 
written constitutions are absurd attempts , on the part of 
the people, to limit a power in its own nature illimitable. 

Certainly all those who have framed written 

constitutions contemplate them as forming fundamental and 
paramount law of the nation, and consequently the theory of 
every such government must be that a act of the legislature 
repugnant to the Constitution is void." 

In 1987, the U.S. Senate Select Committee on Indian 
Affairs, Chaired by Senator Inouye, held hearings on Senate 
Concurrent Resolution #76- known as the Iroquois 
Resolution. The Committee investigated historical facts 
showing the Iroquois Confederacy was, also, a model that 
contributed to the written structure and doctrines 
incorporated into America's constitutional democracy & 
republican form of government. The Indians reinforced the 
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idea there was strength in unity (Union) , and that real 
sovereignty was a power derived from the people. They 
contributed to the idea that representative government was 
accountable to the common citizen, that there must be 
separation of powers and checks & balances to prevent 
tyranny, that leadership could be impeached, and the people 
retained the right of caucus, and individual freedoms. In 
1988, the Congress passed House Concurrent Resolution #331, 
as the final version of the Iroquois Resolution. The 
resolutions passed both houses during the Celebration of 
200 Years of the U.S. Constitution. The Resolutions 
specifically recognized the Iroquois and Choctaw 
Confederacies for being contributive models. Further, it 
declared that the government-to-government relationship 
with the Indians was based on the constitution itself. 

This history has not been taught in the public schools. It 
is little understood by the general public. America's 
records prove that the Indians were important contributors 
to the republican form of government. The 'colonialists' 
were 'Americanized' under the influences of the Indian 
Cultures that flourished around them (See: Jack 
Weatherford, Indian Givers ; Bruce Johannson, Forgotten 
Founding Fathers and his second publication entitled. 
Exemplars of Liberty ) . The Indians' contributions were 
based on a Sacred Vision (Great Tree of Peace vision of the 
Iroquois) that was received and shared. The Iroquois tribes 
used the vision to create and guide their inter-tribal 
alliances. The teachings and experiences they enjoyed and 
encountered were shared with the Founding Fathers. 

Montesquieu, in the 'Spirit of Laws,' advocated the 
doctrine that "there can be no liberty where the 
legislative and executive powers are united in the same 
person or body of magistrates," or "if the power of judging 
be not separated from the legislative and executive 
powers." (Bk XI, ch VI). This separation of the king's 
powers reinforced the strength of the sovereign power of 
"We the People." Popular sovereignty was addressed by John 
Locke in his ' Civil Government. ' Locke's writings 
critically influenced the American colonists. The 
constitution was a delegation of the power/authority from 
the 'People' to their government (Bicameral Congress, 
President, Judiciary) . The People could, however, only 
delegate those powers they had. When in doubt, we look to 
the constitution to determine whether or not one or more 
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branches of government are lawfully exercising powers that 
were delegated to it or them via the written constitution. 

The U.S. Supreme Court has taken away more inherent powers 
of the Indian nations then the congress. Collectively, the 
Congress, Presidency, and Supreme Court have enacted, 
enforced, and interpreted more laws dealing with the 
American Indians than any other politically & racially 
identifiable group in the United States. These "laws" have 
routinely taken land, natural resources, and rights away. 

The 'takings' have been secured through legal fictions that 
justified the illegal actions. Obviously, the 3.5+ million 
square miles of land and natural resources secured by 
treaty or legal fiction has made it extremely profitable 
for all {citizens, states, and the Nation) . In the past it 
was access to more homestead land and the discovery of gold 
that motivated the takings; today the Indian rights to 
coal, oil, uranium, natural gas, and water are at stake. In 
addition, near proximity to major metropolitan areas, with 
correlated infrastructural development, has increased the 
economic demand for control of Indian reservation lands by 
the states. 

In 1986, it was been estimated, by the Center for World 
Indigenous Studies, that more than $10 billion dollars 
annually leave Indian Country. A part of this drain leaves 
in the form of federal taxation. This taxation has been 
imposed by Tax Court (as supported by the Supreme Court) 
interpretations of the Internal Revenue Code and the intent 
behind the 16 '^^ Amendment. It found no exemption words in 
the IRC or the 16'^’’ Amendment about Indians or Indian Tribes 
so concluded it meant to cover them as well. The Court's 
decisions have even authorized state taxation in Indian 
Country. There are no clear statutory or constitutional 
foundations to the decisions. It is court made law. Even 
the funds appropriated for Indian Affairs is taxed before 
benefits and services are provided to the Indian people. 

You will not find, in the Internal Revenue Code, language 
that exempts foreign nations and their peoples' incomes 
from application of the U.S. Income Tax either. Since 
tribal Indians were historically separate, as nations, the 
IRC does not have specific language designating their 
exemptions . 

The federal government remains so engrossed in the act of 
taking from Indian Country that it has lost sight of the 
constitutional foundations for the government-to-government 
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relationships. Here after, we will review the inter- 
governmental relationship structured by the Constitution. 

If we can understand this, we can then develop a strategy 
to move the U.S. Supreme Court and Congress back toward the 
constitutionally structured relationship. This would 
require a series of legislative reversals of Court 
decisions. Our long-term plan is to have all three branches 
supporting tribal self-determination, self-governance, and 
economic self-sufficiency as a permanent policy enshrined 
in national law. National plenary control of 'Indian 
Affairs' should be exercised to help the Indian People and 
Nations and rather than as a means to continuously assure 
their marginalization. 

We believe the following constitutional relationships exist 
with the tribes. In the Constitutional Convention, tribal 
Indians were identified as those people that were not 
included as part of the People that were delegating the 
constitutional power to the national government. Tribal 
Indians were not going to be represented or governed by it. 
The 'tribal Indians' were defined as 'excluding Indians not 
taxed' (Article I, Section 2, Clause 3)- to clearly 
proclaim that they could not be represented (by this 
constituted foreign government) nor could they be taxed to 
support a government that did not represent them. The 
Amendment was drafted and ratified in final form to assure 
that the tribal Indians could not become national citizens 
(14*^^ Amd, Section 1- Subject to the jurisdiction thereof) 
and could not become state citizens (ll**" Amd, Section 2- 
Excluding Indians not taxed) . And, the 1924 Indian Citizen 
Act did not amend the 14'"'’ Amendment or the original 1787 
Constitution language. And, the 16“ Amendment did not amend 
the 14“ Amendment or amend the original language to assure 
'tribal Indians' were included under the 16“ amendment. 

If the Congress wanted to have relationships with the 
Indian tribes then it could do so by enacting commerce laws 
governing their citizens and member states' relationships 
with the Indian nations (Article I, Section 8, Clause 3) . 

If the national government wanted peace and friendship and 
to secure legal title to the surplus Indian lands then it 
could use the treaty-making powers of the President & 

Senate (Article II, Section 2, Clause 2) . If anyone had a 
legitimate problem with the acts of commerce or treaties- 
made then the Supreme Court had jurisdiction to hear the 
cases (Article III, Section 2, Clause 1) . 
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Prior debts and engagements that were entered into with the 
tribes were still binding (in 1787, per Article VI, Clause 
1) under the new (1787) constitution. And, treaties-made or 
which shall be made became a part of the 'supreme Law of 
the Land' (Article VI, Clause 2) . And, all state and 
national legislators and public officers were required to 
take an oath or affirmation to support the 1787 
Constitution as ratified and amended (Article VI, Clause 
3) . 

Eventually, New States were created and admitted into the 
Union (based on the 1787 N.W. Ordinance and Article IV, 
Section 3), and were required to 'disclaim jurisdiction' 
over Indian Affairs (via state constitution required per 
Article IV, Section 4), since Indian Affairs was a matter 
of national law. The individual states absolutely could not 
enter any treaties with the Indian Nations (Article I, 
Section 10, Clause 1)- not even with the consent of 
congress. The state could, based on the Cherokee case 
finding that the (Cherokee) tribe established itself as a 
state, enter 'compacts' with the tribes (Article. I, Section 
10, Clause 3)- but only with the Consent of Congress. 

UNDERSTANDING THE SCHEMATA OF THE U.S. CONSTITUTION: 

The government of the United States, under the 
Constitution, is a federal, democratic republic. It is an 
indivisible Onion of 50 sovereign States. It is democratic 
because the people govern themselves by local, state, and 
national governments that are representative of them by 
their exercise of the vote. It is republican because the 
power to govern derives from the people. 

The basic principles of the Constitution provides 1) that 
all States would be equal. The National Government cannot 
give special privileges to one State; 2) that there would 
be three branches of government- the Presidency, the 
Congress, and the Supreme Court; 3) that the government is 
one of laws and not of men; 4) that all men are equal 
before the law; 5) that the people can amend the 
Constitution and change the authority of the government; 
and, 6) that the Constitution, Acts of Congress, and 
Treaties are the supreme law of the land. 

The Constitution is famous for its "Separation of Powers" 
and "Checks and Balances," as underlining the whole system. 
They work together to prevent tyrannous concentration of 
power in any one branch of government, to check and 
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restrain government, and to protect the rights and 
privileges of the people. This is what James Madison, in 
the Federalists, called "auxiliary precautions." For 
example, and not all inclusive, the President can veto an 
act of Congress and make nominations to the federal 
judiciary; the Supreme Court can declare acts of Congress 
or actions of the Presidency as unconstitutional; and. 
Congress can impeach the President, Federal Court Justices 
and judges. 

The Constitution is a delegation of powers from the people 
to the government. It is a limited form of government. If 
the people and states did not delegate a specific power to 
the national government then it was reserved to them. The 
delegated powers were addressed in separate articles for 
the three branches of government. There is a significant 
difference in the powers the people have granted to the 
different branches. 

The first article deals with the legislative power vested 
in the U.S. Congress (Senate and House of Representatives). 
It was Roger Sherman that proposed the Great 1787 
Compromise, which created the agreement for formation of 
the bicameral congress. The Senate was to represent the 
States (in line with the original concept of state 
sovereignty) . The House was to represent the people (in 
line with the concept of popular sovereignty) . 

The second article deals with the President, who is also 
the Chief Executive and the Commander-in-Chief of the Armed 
Forces . 

The third article deals with the judicial power of the 
United States- the Supreme Court and the federal judiciary 
(as expanded and defined by statute per Article I, Section 
8 , Clause 9) . 

The fourth article provided for new states to be admitted 
into the Onion, on an equal footing (required per acts of 
congress), provided they formed a constitutional, 
republican form of government (required by Article IV) . As 
this article makes evident, it was no coincidence that all 
fifty States have written, popular sovereignty 
constitutions. This article allowed the U.S. to govern the 
lands it would eventually transfer to new States. 
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The fifth article allows the "people" to amend the 
Constitution, to change the powers delegated to the 
national government. The "Popular" state constitutions have 
incorporated this vehicle as well. This was a key 
difference between the Articles of Confederation (state 
sovereignty and inflexible) and the new Constitution 
(popular sovereignty and flexible) . The amendment power 
made the Constitution a living document, capable of 
change in accordance to specified procedures and wants of 
the people. 

The sixth article obliged the Onion to honor all debts owed 
prior to 1787 and to hold the Constitution, Acts of 
Congress, and Treaties Made as supreme Law of the Land. 
Also, it requires Oaths or Affirmation to support the 
Constitution. 

The seventh article provided for the ratification of the 
Constitution by the States. 

APPLICATION OF THE U.S. CONSTITUTION TO INDIAN AFFAIRS: 

As noted above, there are several provisions of the U.S. 
Constitution that have been applied to the Indian Tribes. 

If we trace the relationship over the past two hundred 
years, we will begin to understand the intended 
intergovernmental relationship between the national 
government and the Indian tribes. We find that each branch 
of government had a power it could use to help structure 
the government-to-government relationship with the Indian 
Nations. And, other provisions were used to interject the 
national government between the individual states and 
tribes- for states were most often the enemy of the Indian 
Tribes . 

We believe there is a constitutional block that prevents 
individual state exercise of jurisdiction inside Indian 
Country. We find this truth amongst the separation of 
powers and when considered in light of the "auxiliary 
precautions" instituted in the system. Of course, the 
people (as the source of popular sovereignty) recognized 
the need to protect the rights of states; but, still, the 
delegation of powers were limited to those powers the 
people actually had to delegate to either the individual 
state or the national government. 

Government-to-government Relationships with the Indian 
Tribes: It would be politically convenient to draft a 
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picture of the questionable 'constitutionally legal' 
influences on 'Indian Affairs.' If we take all the laws 
about Indians and put them in a box, then the four corners 
are represented below. The main idea though is that this is 
U.S. laws and policies about Indians. It is not laws and 
policies developed by Indians for Indians. In fact, most 
all the laws were 'acts of taking from Indians' and the 
creation of legal fictions to justify the taking. The 
states exercised their power as a part of the Congress, or 
via Senate debate in ratification of treaties made with the 
Indian Nations. 

Diagram #1: 

CONGRESS (Art. I) PRESIDENT (Art. II) 



Where are the Indian Nations in this diagram? This diagram 
shows that forces outside of Indian Country has defined 
what is to be the laws governing Indian Country. Diagram 
(#1 above) shows the four corners stones to white laws 
about Indians. Originally, the tribal Nations were separate 
from the United States and governed themselves. They had 
powers of self-government. But, once they were classified 
as 'incompetent' under white law, and since white society 
believed itself to be racially superior anyway, it began to 
dictate the laws that would be applied to Indian Country. 

In fact, the enforcement of these laws became the 'plenary 
domain' of the Bureau of Indian Affairs in the Department 
of Interior. 

Classic instructions about the O.S. Government begins with 
the Constitution. Fame attaches to the Separation of Powers 
and the Checks and Balances instituted in 1787. However, 
neither of these have been given much consideration in 
light of their applicability to Indian Affairs and the 
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intergovernmental relationships with the Indian Nations. 

Most people only refer to the treaty powers or the Indian 
Commerce Clause of the constitution. In our review, we find 
that governance of the relationship with the Indians has 
been divided amongst all three branches of government. The 
Congress, the Presidency, and the Judiciary. Each branch 
has some power over this relationship. And, "We the People" 
in the process of exercising the Amendment power, can, if 
it is decided, change it. 

However, Indian people are not considered, by today's 
governments or courts, as having any more of a right to 
self-government then federal "plenary power" can 
accommodate. We have been put into special political and 
legal categories by the Courts, as accepted by the Congress 
and Government, to remove us from any inherent protections 
our tribal governments may extend to us. But, under the 
constitutional system, neither the "People" nor their 
government is being held accountable when it comes to 
protecting the rights and resources of the Indians. In 
time, our tribal Indians were declared U.S Citizens to 
force them under the general laws of the United States, the 
same as other "minorities". 

We believe there is an erosion of the "Republican Form of 
Government," which shall continue until all three branches 
of government, and "We the People" are forced to honor the 
original constitutional relationships with the Indian 
Tribes. Additionally, a new federalism must be installed in 
which national and state governments will both be required 
to implementation laws on Indian self-determination and 
self-governance . 

The Iroquois Confederacy was founded on a sacred vision 
that came to the Indian People and brought unity and peace 
amongst the warring Nations. The early colonialists (up to 
the Revolution) found concepts of governance and freedom 
amongst the Natives that enlightened them to the necessity 
of rebellion against oppressive government (the British 
King) . The newly forming United States of America would 
eventually become a world model for the "Republican form of 
Government . " The Founding Fathers used the Indian 
Confederacies as models for drafting the popular 
constitution. In fact, the Indian Nations were role-models 
for formation under the original Articles of Confederation 
(See: Albany Plan proposal of 1754). 
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The thoughts of independence behind the 1776 American 
Revolution would spread across the Atlantic to stimulate 
the creation of governments instituted by the people 
throughout Europe. President Woodrow Wilson (1919) used the 
Iroquois Confederacy as the model for his "League of 
Nations" proposal right after WWI. That plan failed but 
became the model for the United Nations after World War II 
(1945) . Today, we find the "Republican form of Government" 
has become a world vision of oppressed populations that 
seek freedom (e.g., review member states of the United 
Nations) . The Indian interests in the preservation of the 
U.S. Constitution should be obvious- it was based on a 
sacred Indian vision. American Indians have passionately 
entered every war of the last century in defense of this 
form of government, and in population ratios above and 
beyond any other racial or ethnic groups located in the 
United States. We encourage you to keep this in mind as you 
explore our diagram of the constitutional 
relationships (below) . 


DIAGRAM #2: U.S. CONSTITUTION 1787 APPLIED TO INDIAN TRIBES 



The above diagram shows the constitutional provisions that 
have been applied to govern the relationships the United 
States has with the Tribal Indians and Indian Tribes. The 
provisions are explained as follows: 

Article I created the Congress, and established the Senate 
(originally) as representing the States' sovereignty and 
the House of Representatives representing the People's 
sovereignty. We find Indians are not included amongst 
those persons counted for Apportionment of Representation 
(in the Congress) or direct taxes (Article I, Section 2, 
Clause 3), by the language "excluding Indians not taxed." 
Thereunder, it is provided: 



A Question of Political Integrity in Indian Country 


260 


July 26, 2005 
Page 16 


"Representatives and direct Taxes shall be apportioned 
among the several States which may be included within this 
Union, according to their respective Numbers, which shall 
be determined by adding to the whole Number of free 
Persons, Including those bound to Service for a Term of 
Years, and exclvuUng Indians not taxed, three fifths of all 
other Persons." 

Article I, Section 8, Clause 3 is known as the " Foreign 
Coininerce Clause" and affects- relations with foreign 
Nations. Also, it is known as the 'interstate commerce 
clause' and affects commerce amongst the several States. 
Additionally, it is known as the 'Indian Commerce Clause' 
and affects trade relationships with the Indian Tribes. 
Thus, although Indians were not represented by the 
Republic, trade and commerce could be established to 
the benefit of both parties, under power of the national 
Legislature. The nation government has the power to govern 
its memberships (citizens, states) commercial relationships 
with the Indian nations. The Article provides: 

"To regulate Commerce with foreign Nations, and among the 
several States, and with the Indian Tribes;" 

Article II, Section 2, Clause 2 addresses some of the power 
of the President. The President has power to negotiate 
treaties. This power has been applied to congressionally 
authorized negotiations with the Indian tribes more than 
several hundred times. The President would negotiate the 
treaties and then submit them to the Senate. Three hundred 
and seventy Indian treaties were actually ratified by the 
U.S. Senate and proclaimed by the President. As you can see 
the Senate has a portion of the treaty powers in order to 
check & balance the President. In addition, appropriations 
to meet treaty commitments must originate (Power of the 
Purse clause) in the House of Representatives. We know that 
Tribal Indians and Indian Nations could not be represented 
by the Republic. These relationships were regulated by Acts 
of Congress through the Indian trade & commerce laws. The 
other means (as mentioned above) was by establishing a 
relationship through the treaty powers, in that: 

"He shall have Power, by and with the Advice and Consent 
of the Senate, to make Treaties, provided two thirds of 
the Senators present concur ; ..." 
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Article III, Section 2, Clause 1 empowers the Judiciary to 
review questions of the Constitution, Laws of the United 
States, and "treaties made" with the Indian tribes and 
foreign powers, as follows: 

"The judicial Power shall extend to all Cases ^ In Law and 
Equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be 
made, under their Authority;-. " 

Article V- Amendments had been applied to Indian Country in 
the negative, during the constitutional debates of the 39th 
and 40th Congresses of the Reconstruction Era (1866-1868). 
The Fourteenth (14th) Amendment, Section 1, provided the 
words "subject to the jurisdiction thereof" and was 
intended to not include the tribal Indians in the U.S. 
Citizenship granted to others; such as the Negro, Gypsy, 
Hindu, Chinese and other foreign person being naturalized. 
The Congress debated and concluded that the "tribal 
Indians" owed their allegiance to their tribal Nations and 
were not subject to the jurisdiction of the United States, 
except as exercised by the Treaty-making power or the 
Indian Commerce clause. As follows: 

"All persons born or naturalized in the United States, and 

svbject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside." 

Article VI, Clause 1 required the United States to honor 
its debts and engagements owed or entered prior to the 
ratification of the new 1787 Constitution. Clause 2 made 
the Constitution, Laws of the United States, and Treaties 
made, supreme Law of the Land. Therein: 

"All Debts contracted and Engagements entered into, before 
the Adoption of this Constitution, shall be as valid 
against the United States under this Constitution, as 
under the Confederation." 

"This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, 
or which shall be made, under the Authority of the United 
States, shall be the si:^reme Law of the Land;" 


Government-to-Government Relationships with the Individual 
State ; 
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The Colonies learned from the Indian Confederacies that 
there is strength in Union- as symbolized by the Eagle 
clutching the bundle of arrows (See; Dollar Bill) . Also, 
they learned that the individual colonies, and the emerging 
individual States, were not to be trusted with control and 
power over Indian Affairs. All to often, the experience of 
the colonies taught that unchecked actions of one may lead 
to damages to another or all. . . as in wars with the 
Indian tribes. This truth was one of the primary reasons 
the Founding Fathers demanded constitutional assurances 
that the individual States would not have treaty-making 
powers . 

In consequence, the control of Indian Affairs was retained 
as a national government power, to protect the republic. 
Indian Affairs was not subject to the control of the 
individual states. Their influence had to be exercised 
through the congressional processes. The states exercised 
influence when acting as a part of the Union's 
constitutional government; subject to the Separation of 
Powers and the Checks and Balances provisions. It was 
through this process the individual states could influence 
bicamerally processed legislation that would address trade 
and commerce relations with the Indian tribes. It through 
this constitutionally regulated process that the individual 
States, through their two Senators, could influence 
"treaty-making." It is via this process the states could 
influence appropriations for the implementation of Indian 
Commerce acts or treaty commitments. 

Hereunder, we argue there exists a tripartite system 
between the states. United States, and Indian Tribes, one 
in which the United States is a constitutional block 
between the Tribes and the individual States. 

DIAGRAM #3: 0.S. Constitution 1787 and States & Tribes 
National Government 

\ ART. I, SEC. 3, CL.l 
\ ART. I, SEC. 10 

\ ART. Ill, SEC. 2, CL.l 
\ in conjunction with 
\ Art. VI, CL. 2 

\ ART. IV, SEC. 3, CL.l & CL. 2 
\ ART. IV, SEC. 4 
V ART.V, 14^“ AMEND., SEC. 2 


INDIVIDUAL STATES 
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As mentioned, the Senate represents the States. This is 
intended by Article I, Section 3, Clause 1, in accordance 
to the 1787 Virginia Compromise proposed by Roger Sherman. 
Working as a part of the Senate, the states, in collective, 
could influence "treaties-made" under the Senate's treaty- 
making power of Advice and Consent. The original system, 
before the election of Senators was amended to become a 
'popular' election system, gave the state legislatures 
elitist control over selection of their two U.S. Senators. 
The italics show the language that was amended by the 17’^*' 
Amendment. What is important to us is that each state had 
two senators that participated in the debates either from 
the general assembly floor or through committees. 

"The Senate of the United States shall be composed of two 

Senators from each State, chosen by the legislature 
thereof, for six years; and each Senator shall have one 
vote . " 

Article I, Section 10, Clause 1, addresses powers the 
'People' delegated to the Congress that cannot be impacted 
by the individual States, except as provided. In the 
Constitutional Convention of 1787, the pro-state elements 
sought state treaty-making power, conditioned with the 
proviso "subject to the Consent of Congress." The 
Convention proclaimed that 'not even with the consent of 
congress would this be acceptable.' Section 10 limited 
State powers on this subject and the power of this 
provision (regarding Confederacies) is exemplified by the 
antagonisms of the Civil War Era. In light of the retention 
of national powers over treaty-making with the Indian 
Tribes, the scheme begins to make sense when this section 
is included. When you read the other clauses under this 
section (i.e.. Clause 2 and Clause 3) you find the words 
'without the consent of Congress.' Clause 1 was drafted to 
provide an absolute negative over state attempts to 
exercise certain types of power reserved to or delegated to 
the national government. In Article I, Section 10, Clause 1 
it is provided: 

"No State shall enter into any Treaty, Alliance, or 
Confederation ; " 

But, as noted earlier, under Article I, Section 10, Clause 
3, it is provided that "No State shall... without the Consent 

of Congress Compact with another State . Thus, states 

can enter interstate compacts, provided the U.S. Congress 
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gives its consent. In the national Indian Gaining Regulatory 
act (IGRA) it was provided that states and tribes could 
enter into compacts. This was approved as a system of 
regulating tribal/state relations. It was ruled in the 
Cherokee Case that the Cherokee Nation established that it 
was a 'state.' Thus, the compact system has become a 
diplomatic vehicle between the tribes, the individual 
states, and the United States to streamline and regulate 
intergovernmental relations as pertains to Indian gaming. 

In the areas of the exercise of state jurisdiction and 
state taxation inside the external boundaries of 
established Indian reservations, we witness the use of 
'tribal/state compacting' as the diplomatic vehicle being 
utilized. By constitutional right, these compacts should 
only be binding upon securing the 'consent of congress.' 

Article III, Section 2, Clause 1, gave the court 
jurisdiction over treaty questions. This must be read in 
conjunction with Article VI, Clause 2. This language bound 
the judges to the duty to honor and heed the 'supreme law 
of the Land' provision. Neither the state court or 
constitution could be used to avoid this national duty. 
Reading the language of both articles further clarifies the 
limitations on individual States. Article III and Article 
VI language worked together to further limit the state 
courts and states, when considered in light of the end of 
Article VI, Clause 2, wherein it is provided: 

"and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the 

Contrary notwithstanding." 

This is even more powerful, when we read in Clause 3 of 
Article VI, that the Senators, Representatives, the 
States, and all federal officials are bound by Oath or 
Affirmation to support this Constitution. This places a 
duty upon the President, the Congress, the Supreme Court, 
and the States and all those appointed or voted to public 
office to support the constitution. 

Article IV is not given the recognition it deserves as 
pertains to the regulation of the government-to-government 
relationships with the Indian Tribes. Article IV, Section 
3, Clause 1 and 2 provide for the admission of new states, 
and the transfer of lands to the Territories or new states 
by the national government. The policy of new states 
joining the Union on an "equal footing" (Article 5, N.W. 
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Ordinance of 1787) to the original thirteen states would 
influence the whole process. The 1787 N.W. Ordinance 
(Article 3) required respect of the aboriginal land 
ownership of the Indian Tribes. Title could not be secured 
except as authorized per lawful treaties. The United States 
added new lands by securing treaty cessions from the 
Tribes. In turn, the Congress would transfer title to 
lands to the proposed Territory or state per under Article 
IV, Section 4. Collectively, the Article provides: 

(Art.IV, Sec. 3, Cl.l) "New States may be admitted by the 

Congress into this Union; . . . . " 

(Art.IV, Sec. 3, Cl. 2) "The Congress shall have Power 

to dispose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging to 
the United States; ..." 

(Art. IV, Sec. 4) "The United States shall guarantee 
to every State in this Union a Republic^m Form of 

Government, and shall " 

The history of this Article is not clearly taught in the 
public schools or law schools, and ignored in light of the 
benefit it created for the new territories or states. The 
national government expanded with the treaties entered into 
with the Indian Tribes. At first, the new United States 
proclaimed it never intended to expand beyond the 
Appalachian Mountains. Relationships with the Indians were 
to be governed by treaties or acts of commerce. Boundaries 
between the tribes and United States were delineated to 
clearly keep the races separate. Next we witness the 
establishment of the Northwest Territory (1783) then the 
Territory South of Ohio River (1783), then the Louisiana 
Purchase (1803), followed with the Red River Cession 
(1818), then the Annexation of Texas (1845). Still, up to 
this time, the tribes and States were kept separate by 
treaties-made . Neither had jurisdiction inside the boundary 
of the other, unless exceptions authorized by specific 
treaty language. As Chief Justice Marshall ruled in the 
Cherokee cases, tribes were "extraterritorial to the 
states . " 

At one critical time, we find the boundary between Indian 
Country and the United States was the Mississippi and 
Missouri Rivers. East was the United States and west was 
Indian Country. At the time, it was inconceivable that the 
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States and Indian Tribes could live side-by-side. The 
eastern tribes and confederacies were encouraged to 
relocate west of this boundary line- leaving their 
traditional territories. The State of Georgia, in giving up 
its large land claims secured from the King, prior to the 
1776 Revolution and 1787 Constitution, demanded the removal 
of all Indians from inside its boundaries. The Court would 
not enforce this demand and ruled in favor of the Cherokee 
Nation (1830' s). The Congress and President worked together 
to guarantee the removal of the Indians, in compliance with 
the compromise agreements made with the large states during 
the constitutional convention (1787) . The tribes (east of 
the Mississippi and Missouri Rivers) were forced onto the 
Trail of Tears during the Jackson Administration. The 
majority of the Indians died walking to the new Indian 
Territory (Oklahoma) . 

The grab for more Indian territory continued westward, with 
the establishment of Louisiana Territory, Arkansas 
Territory, Missouri Territory, Iowa Territory, and 
Minnesota Territory, all being parts of the original 
Louisiana Purchase. We find that the Organic Documents of 
these Territories and new States obligated them to honor 
the treaty relationships with the Indian Tribes, as 
negotiated and ratified by the United States. These new 
western states would go on to develop the constitutionally 
required "republican forms of government" that attached 
or Included "disclaimers of jurisdiction" over Indians 
Affairs . 

The United States had moved away from maintaining a 
complete separation between itself and Indian Country. 
Manifest Destiny became the new national policy on 
expansion. Massive amounts of Indian territory was opening 
up as new territories, with or without Indian Treaties. The 
westward migration exploded with the Mexican Cession (1848) 
and the Oregon Country Cession (1846), followed by the 
opening of California (Sutter's Mill & Gold). 

The usual process for a new territory to move toward 
statehood was: The U.S. Congress passed the Territorial 
Organic Act that established a form of territorial 
government for the interim of the emerging territory. The 
Territorial Act continued in force until enough people were 
present to justify the minimal population (per popular 
sovereignty) needed to petition for statehood. Then, the 
Enabling Act would be passed to initiate the steps that 
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would lead to statehood. This would require a state 
convention for establishing a republican form of 
government. When the state constitutional convention 
ratified the draft of the people, the territorial officials 
would deliver it to the U.S. President and Congress. The 
Congress would accept or reject for amendments. If accepted 
then the statehood admission act was introduced and 
ratified, allowing the new state to enter on an equal 
footing. The President, then, proclaimed the admission and 
new Union member . 

We have found that both the Territorial Organic Acts and 
the Enabling Acts required protection of national powers 
over Indian Affairs. After the 1850' s, most of the states 
were required to enter a 'Compact with the United States,' 
disclaiming jurisdiction over the Indians, as well as 
their land, resources and Affairs. Because the 'compact' 
was an article in the state constitution it would require a 
state constitutional amendment to remove it. Requiring the 
arduous amendment process is a reflection of the national 
concern to assure that states did not illegally overstep 
their boundaries. The earlier states that did not include 
the compact language in the draft state constitution met 
this burden by attaching a territorial organic ordinance. 

No Matter what, the compact became law, it was supreme law 
of the (state) land, as was the Enabling Act. It was the 
price the 'new state' paid to join the Union on an equal 
footing. 

Article V provides the vehicle for Amendments. The 
Fourteenth Amendment, Section 2 is very interesting. It is 
recorded in the minutes of the Congressional Reconstruction 
Debates (39th and 40th Congresses), that the 14th was 
specifically worded to prevent States from attempting to 
make Tribal Indians state citizens. It was presented that 
if the United States could not make Indians national 
citizens (by the "subject to the jurisdiction thereof" 
language in Section 1), then the States definitely should 
not be able to do so. To make sure tribal Indians could not 
become state citizens, the Congress reiterated the language 
'Excluding Indians not taxed' found originally in Article 
I, Section 2, Clause 3. This kept tribal Indians from 
being represented by the Congress, as well (Elk v. Wilkins, 
1884). The language provided: 

"Representatives shall be apportioned among the several 
States according to their respective numbers, counting 



A Question of Political Integrity in Indian Country 


268 


July 26, 2005 
Page 24 


the whole number of persons In each State, excluding 
Indians not taxed. " 


WHAT DOES THIS MEAN TO INDIAN TRIBES? We have to 
consolidate Diagrams #2 & #3 to get a full picture of the 
constitutional relationship. By seeing the full picture 
then, perhaps, the uninformed reader could more fully 
appreciate & understand that there is a balancing process 
written into the whole constitution as regards 
relationships with the Indian Nations. 


DIAGRAM #4: U.S. CONSTITUTION 1787 AND BALANCE OF SOVEREIOIS 
NATIONAL GOVERNMENT 


ART.l, SEC. 2, CL. 3 
ART.l, SEC. 8, CL. 3 
ART. II, SEC. 2, CL. 2 
ART. Ill, SEC. 2, CL.l 
ART.V, 14™ AMD., SEC . 1 
ART. VI, CL.l & CL. 2 

INDIAN NATIONS 



ART.l, SEC. 3, CL.l 
ART.l, SEC. 10 
ART. Ill, SEC. 2, CL.l 
in conjunction with 
ART. VI, CL. 2 

ART. IV, SEC. 3, CL.l & CL. 2 
ART.V, 14^^ AMEND., SEC. 2 
INDIVIDUAL STATES 


♦ 


THE U.S. CONSTITUTION IS THE FOUNDATION 
TO THE GOVERNMENT-TO-GOVERNMENT 
RELATIONSHIP WITH THE INDIAN NATIONS 
AND THE BALANCE OF INTERESTS BETWEEN 
THE TRIBAL NATIONS AND THE INDIVIDUAL 


Thus, we have Diagram #4, above, b consolidating the two. 

As you study it, think of the 'Scales of Justice' held by 
'Miss Liberty.' 

There is more to the U.S. constitutional relationship with 
the Indian Tribes then the application of the "treaty- 
making powers" or the "Indian Commerce Clause." We find 
the Constitution limits the powers of the national 
government over Indian affairs, and prohibits individual 
state assumption of jurisdiction over Indians and 
reservations. If individual states wanted to have 
relations with the tribal Indians and Indian Nations, 
then they could do so when operating in Congress 
Assembled, subject to the limitations of the national 
constitution they swore allegiance too. If the 
relationships established, thereby, were unsatisfactory 
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to the individual states, then they could, in conjunction 
with "We the People", amend the Constitution. 

In summary, we find there is a system of "balances" in 
which the states are not given the freedom to interfere 
with the Indian Affairs governed by the National 
government, nor with the interior matters of the Indian 
Tribes. We witness the existence of a "balancing theory 
of constitutional sovereignties." 

INDIAN COUNTRY REMAINS CONCERNED! 

Every Indian leader is concerned over the United 
States' constant shifting federal Indian policy. We are 
concerned about the general public' s constant demand for 
more and more Indian land and natural resources. We are 
concerned that state government continues to expand their 
jurisdiction over Indian Country. We are concerned about 
the Supreme Court ruling that the power of the United 
States over Indians is plenary. We are concerned that 
plenary power and trust responsibility have helped destroy 
tribal self-government. We are concerned because 'popular 
sovereignty' of a people can only delegate to the 
government those powers they had. They did not have plenary 
power over the Indian tribes and could not delegate such a 
power to the congress. The only plenary power that was 
delegated was a superior and first right of the national 
government to regulate commerce with the Indians or enter 
treaties with the tribes. We are concerned about the 
Supreme Court ruling that the Indian Tribes were conquered 
(See: Tee-Hit-Ton Indians, 1955). We Icnow that Indian 
Country was only conquered by judicial legal fictions. 

Indian People suffer the highest infant mortality, 
shortest life-expectancy, highest poverty, lowest 
vocational/educational attainment, poorest health, poorest 
housing, highest underemployment & unemployment, and 
highest teenage suicide rates in the country. As evident, 
the impacts caused by the constant non-Indian legal & 
political attacks upon Indian Country is nearly genocidal. 
These attacks, over time, have guaranteed Indian economies 
shall remain fragile and marginal. Indian Nations shall 
always be within the national boundaries of the Republic. 

The nation and states shall always continue to struggle 
with finding a place for Indian sovereignty. Self- 
determination and self-government is a step in the right 
direction. Still, today, Indian Policy is mostly 
characterized (or tarnished) by the 1953 Termination Policy 
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(H.J.R. #108) and Public Law 280, as amended in 1968. Even 
though presidential policies and congressional enactments 
have repudiated the termination policy, the Supreme Court 
and states operate as if it was still valid. 

The U.S. Congress attempted to transfer jurisdiction 
over Indian Affairs to the individual states. In 1953, 
there were five, later six, mandatory states required by 
federal law to assume jurisdiction over the Indian 
reservations inside their state boundaries. Eventually, 
there were sixteen states operating in line with this law. 
The law provided that those states with constitutional 
disclaimers, called 'Compacts with the United States' 

(e.g.. North Dakota, South Dakota, Montana, Washington, 
Idaho, Wyoming, Utah, Oklahoma, Arizona, New Mexico, 

Alaska, and Hawaii), would have to amend their 
constitutions to legally assume jurisdiction over Indian 
Country. Those without such constitutional disclaimers 
would simply have to amend their original territorial 
organic legislative enactments to assume jurisdiction 
over the reservations located inside the state. 

Some states, like Minnesota, did not have constitutional 
disclaimers and did not have to go through a state 
constitutional amendment process to lawfully assume this 
jurisdiction over Indian Affairs. The constitutional 
(disclaimer) compact was not a part of the system imposed 
per the 'Republican Form of Government' at the time. Later, 
the state constitutional compacts would be required as a 
legal means to give the national congress the strict 
guarantees it sought. Other states, like the State of 
Washington, had to insert constitutional (compact) 
disclaimers and should have had to amend their 
constitution to remove the legal impediment; but it has not 
complied with this legal duty still to this day. Instead, 
the O.S. Supreme Court has ruled that this was a matter of 
state (constitutional) law. However, the Washington State 
Supreme Court has not required the State to adhere to the 
amendment process included in their constitution. Thus, the 
state exercises jurisdiction over Indian reservations that 
is still constitutionally forbidden. The State has amended 
its constitution, at least, seventy-five (75) times, with 
about eight (8) more pending. None of the amendments 
were applied to Article XXVI- The Compact with the 
United States . 
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Other States that initially chose to take the 
legislative route to assume P.L. 280 jurisdiction over the 
Indian reservations, rather than lawfully amend their 
constitutions, were: Arizona, Idaho, Montana, South 
Dakota, North Dakota, and Utah. North Dakota was forced to 
amendment its constitution at a later date. South Dakota's 
Supreme Court invalidated the State's partial assumption of 
jurisdiction by the legislative means. The Supreme Courts 
of Arizona, Washington, and Montana upheld their 
'legislative' process for assuming jurisdiction; but, this 
is contrary to the federal law requirements and the state 
constitution. The states should be legally required to 
remove the constitutional block that prevents this 
assumption or surrender their claims to lawfully 
jurisdiction. 

The irony is the power to amend the constitution is 
central to the people's republican form of government 
(state and national) . If constitutions could be amended 
without the say of the People, and in violation of the 
amendment provisions (by ordinary acts of legislature), 
then the democracy we believe we have under this 
system is a farce. It means this country is moving toward 
a system of government that operates under creation of its 
own extra-constitutional mandates rather then reflecting 
the will of the people. Why are some states exempt from 
the requirement to honor the U.S. Constitution and 
maintain a "republican form of government", as 
required by Article IV, Section 4? The shape of the state 
constitutions, with the amendment provisions, were based on 
the requirements of the national constitution. 

We have witnessed the State of Wyoming submitting the 
question of assumption of lawful, constitutional 
jurisdiction over the Indians to the state citizens via the 
amendment process. This was in line with the requirements 
of P.L. 280. The citizens of Wyoming had rejected the 
amendment. The State of North Dakota submitted an 
amendment to their citizens and it was ratified in 
accordance to state constitutional procedures. A half dozen 
States have refused to amend their constitutions and the 
U.S. Supreme Court refuses to review this question as a 
federal, constitutional question (per Article IV, Section 
4) . This willful ignorance authorizes a form of multi- 
billion dollar takings from Indian Country that is going 
on. Such states have illegally interfered with tribal tax 
exemptions, zoning, regulation, and management of their 
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economically valuable lands. They have illegally impacted 
tribal civil and criminal jurisdiction. 

We believe that the conflict is more than a "matter of 
state law." It is a matter of what type of government 
shall continue to exist in this country. The U.S. 
Constitution required the "Republican form of government." 
This included, in the review of the state constitutional 
submittals to the U.S. Congresses and Presidents, at the 
time of application for statehood and admission into the 
Onion, assurances that the citizens of the States had 
power to amend their constitutions and change the 
authority delegated. 

We cannot have some States adhering to canons of 
construction of constitutions while others violate at 
will. We have to review all the states 
constitutions that have these Compacts (otherwise 
known as Disclaimers) . These came into existence (1848-71) 
because of the new Colonization of the American Indian- 
i.e., the establishment of the Indian Reservations. During 
this time, "Indian Country" was changed and drastically 
reduced in size. Now the States were forming with Indian 
Reservations established inside their external boundaries. 
Indian Country was no longer a cohesive separate part of 
the continent. Now Indian Country was broken up into small 
reserves . 

The new treaties (after 1848) with the tribes would 
include, as a boiler plate matter, the transfer of land 
title to the United States and not individual states. The 
lands the tribes ceded to the United States would 
eventually be transferred to the new Territory or State, 
in accordance to the Article IV of the Constitution and 
1787 N.W. Ordinance and other acts of congress. 

The U.S. Constitution required the states' enact a 
"Republican form of Government" to qualify for the lands 
and admission into the Union. Therefore, individual states 
should not be allowed to violate canons of construction of 
written constitutions and while others are forced to 
comply. The state constitutions were all approved by an 
orderly national process to assure uniformity. In this way, 
the U.S. Congress and President guaranteed that the state 
citizens enjoyed popular sovereignty under both their state 
and national status. 
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This prevailing lack of respect for state constitutions by 
state governments is certainly a concern to all of Indian 
Country. It is a concern because it impacts the long-term 
fate of our national, democratic republic. Why are 'legal 
fictions' applied to Indian Country as if they were 
'supreme law' of the land? How come individual states can 
destroy the basic canons of construction of written 
constitutions that include amendment provisions? Doesn't 
the national and state citizenry care about the damages 
done to their constitutional forms of government? They 
should reflect upon Felix Cohen when he remarked that: 

"Like the miner's canary, the American Indian marks the 
shift from fresh air to poison gas in our political 
atmosphere. Our treatment of the Indian, even more than 
our treatment of other minorities , marks the rise and 
fall in our democratic faith. " 

When considering the legal fictions generated to justify 
the exercise of plenary power over Indian Country, consider 
the words of Justice Cooley, on the Constitution: "A 
cardinal rule in dealing with written instruments is that 
they are to receive an unvarying interpretation, and 
that their practical construction is not to be made to mean 
one thing at one time and another at some subsequent time 
when the circumstances may have changed as perhaps to 
make a different rule in the case seem desirable. A 
principle share of the benefit expected from written 
constitutions would be lost if the rules they 
established were so flexible as to bend to circumstances 
or be modified by -public opinion giving to a written 
constitution a construction not warranted by the intention 
of its founders, would be justly chargeable with reckless 
disregard of official oath and public duty. (Cooley's 
Constitutional Limitations, 68-69 (6th ed. 1890)) 
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Originally Close to Paradise: 

The modern Lurami Nation is aboriginal to the San Juan 
Islands (State of Washington) network. It formed 
intertribal alliances with tribes in close to them. The 
Semiahmoo people were incorporated into the modern Lummi, 
and their lands were included in our court-defined 
territory. Our recognized territory began in the north, 
including both sides of the U.S. /Canada Border. It included 
Point Roberts, following the shoreline eastward (around 
Boundary Bay) , incorporating the northern boundary of 
Whatcom County. The boundary then moved south into the 
United States. The eastern boundary ran along the top of 
the Cascade (Mt. Baker) range, continuing south to the 
approximate north boundary of Skagit County. It continued 
westward and included all the Islands, beyond the western 
shores of San Juan Island proper. The territorial claim 
included all the usual & accustomed fishing grounds and 
stations, and even extended into British Columbia. 

We lived primarily off the anadromous salmon and salt- 
water species of floral, fauna, and fish. However, we 
hunted the forests for as well. While game animals were 
plentiful, the vast abundance of seafood made it almost 
unnecessary to depend primarily upon forest animals and 
plants. Our diets were naturally rich and our sources were 
extremely abundant. The Coast Salish were the wealthiest 
nations ever encountered as regards access to the multiple 
sources of foods within the environment. We worked a few 
months of each for food gathering, then we dedicated the 
remainder of the year to intertribal ceremonials and 
kinship. 

Over a hundred years before Captain Vancover sailed in 
the Straits of Juan De Fuca, we were a member tribe of the 
Alliance of the Dwamish & Suquamish. Many marriages were 
arranged between the Lummi, Skallums, and nations of 
Vancover 's Island. Our traditional forms of inter-tribal 
spirituality and arranged marriages of leadership families 
bound the tribes together. Occasionally, there was the 
threat of war from the more northern tribes of Haida or 
Tlingit- tribes that would raid the San Juan Islands and 
mainland villages- arriving in their large cedar war 
canoes. Most often, though, peace reigned. 
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Death Preceded Their Arrival: 

However, we could not remain sheltered from the 
intrusions of the competing European Nations. The Russians 
were occupying Alaska and moving south. The Spanish 
occupied old Mexico and moved north. The French and English 
occupied Canada and were moving west across the continent 
and coming south through British Columbia. The Americans 
were sailing around South America and coming up along the 
coast. The Oregon Trail opened the mountain passes that 
divided us from the rest of the continent. The California 
'Gold Rush' moved a new & intrusive population into the 
Pacific Coast. Before it was the fur trade that encouraged 
initial interracial contact in the Northwest. Small 
interracial communities developed around the trade houses 
or forts. Eventually, the settlers came to stay. They lived 
off the surplus seafoods harvested and traded to them by 
the natives. Often they moved onto abandoned Indian village 
sites or simply squatted upon the occupied sites. 

Prior to this their European diseases spread from 

village to village, tribe to tribe, and killed off the 

majority of the populations. Before the natives ever saw 
their first non-Indian dead by plagues spread like a 
prairie fire in mid-summer. From Oregon to Alaska, the 

diseases came into the villages like unseen demons. The 
medicine men were trying to cure physical diseases that 

were unknown. Small Pox came into 'virgin soil.' Some 
villages had a one hundred percent mortality impact, others 
suffered as low as 80%. Stories from the various tribes 
tell how hunters coming home to find the whole village dead 
except one lone baby still suckling upon the deceased 
mother. The early sailors brought venereal diseases that 

killed or sterilized the women. Malaria would come next and 
in this 'virgin soil' population kill the majority of the 

remainder; then return and take another ten to fifteen 

percent annually. Every disease after small pox would have 
a high initial killing rate, then settle down and kill an 
annual percentage. In the beginning, no one was left to 
bury the dead. In time, the few that were left would pile 
the bodies in one small area and then flee (See: The Spirit 
of Pestilence, 2004). 

The new settlers would arrive and find whole villages 
empty of occupants- after the plagues killed everyone or 
driven them away to other villages. The foreigners had 
immunities to the diseases that originated with them and 

could settle in the plague areas in time, for natives it 
was lethal. The lands tied to the old village sites were 
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prime for occupation since it was already cleared by the 
natives. Often the cedar beams and planks, from these 
'apparently abandoned' longhouses, were recycled. These 
became a part of the new settlers initial shelters. Today 
the surrounding modern communities are shocked to find or 
encounter these ancient villages sites and their 
corresponding ancestral cemeteries. For example, the Lummi 
Nation had been in conflict with the surrounding non-Indian 
community over development of the Semiahmah site- and its 
affiliated ancient cemeteries. The Elwha Sklallum had the 
same problem on the Olympic Pennisula. Both tribes 
witnessed hundreds of their ancestors being unearthed- 
reawakening historical traumas in the tribal communities. 

The Lummi Tribe was led and represented by a traditional 
form of leadership- divided up into a class system. Those 
in leadership were bred from childhood to become leaders- 
if that was their "gift." The upper classes held the 
lineage of what become known as the "Chiefs" after contact, 
and usually being recognized for their 'Christian or 
Catholic' conversion. Aboriginally, we had leaders that 
were in-charge in times of peace, different leaders in 
times of war, and other leaders in times of ceremony. With 
those tribes that were closely allied with the Lummi inter- 
tribal marriages were arranged to further cement the tribal 
alliances. Most often, the languages were clear indicators 
of those tribes that were more closely allied with each 
other. The language defined each other's territorial 
domains as well. The Lummi were more closely affiliated 
with their relatives from the Sklallum or Vancover Island 
then tribes more immediately their neighbor. If one sought 
to understand the forms of traditional governance, then 
they would be forced to understand the importance of 
ceremony amongst the native peoples. And, our ceremonies 
helped govern our relationships with the surrounding 
environment we were dependent upon, including interpersonal 
and intertribal relationships. 

We had an inherent system of governance that was 
dependent upon respect of tradition, respect for ceremony, 
respect for sacred knowledge. Honor and integrity in 
leadership was expected as the norm. The valued reputation 
of a "name" was far more valuable than any materialistic 
accomplishments that the individual could compile. Thus, 
the accumulation of wealth was conducted so that it could 
be given away at intra-tribal and intertribal ceremonials. 
This person "emptied the house" to assure that he was 
entitled to respect of the people. It brought prestige to 
his family. 
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In addition, ultimately, governance of the people 
depended upon the power of persuasion that each leader 
inherently had and cultivated. We could talk people into 
following but we could not force them. They were free to 
make their own choices- whether in times of peace or war. 
The power to articulate was a valuable and treasured gift 
of leadership. The people practiced respect for the speaker 
on the floor- all were quiet and listened, all would have a 
turn to respond as needed. Respect was systematically 
incorporated into the tradition of ceremony. Leadership was 
held accountable by the custom of calling forward 
"witnesses" to hear the words and to respond if any 
questions came forward as to the truth or validity of the 
statements. In the common practices of today, it would be 
like having a "notary of the public" present to verify the 
truth of the statement made, each time a leader spoke out. 

The Lummi People had always governed themselves, in 
accordance to custom, tradition, and ceremony. The world 
was known in accordance to "oral tradition." However, the 
validity of this "oral knowledge" was passed from 
generation to generation, and each time being verified by 
the people through the use of witnesses and customary 
ceremonial practices. Our people have continued to preserve 
and retain their respect for the right to be governed in 
accordance to their own inherent sovereignty. We will find, 
over time since contact, that this "self-governing" value 
would continue to influence Lummi relationships with other 
governments- especially that of the United States. 

Foreign Claims to Jtocient Lands: 

The United States and Britain had a joint occupancy 
convention of 1818 that lasted until finalization of the 
Oregon Treaty of 1846. This treaty was result of the United 
States taking a more aggressive stance and demanding a 
border more fixed rather than somewhere between the 42"'^ and 
54“ parallels. During that time, many Coast Salish Tribes 
around the Straits of Georgia and Straits of Juan de Fuca, 
and South Puget Sound, became accustomed to trading with 
the non-Indians at the forts in British Columbia. The 
luxury of the commercial trade activity at Vancover Island 
would, later, be restricted by treaty agreement between the 
United States and the Indian Tribes. 

The United States claimed the Pacific Northwest 
under the doctrine of Discovery. In the leading case of 
M' Intosh , the United States asserted that it had inherited 
the "discovery claim." The concept of "first Christian 
nation" to discover an unoccupied land was entitled to it 
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superior to all claims of other subsequent Christian 
nations making the same discovery. Discovery, in accordance 
to the Christian nations, gave them superior title to the 
lands, even when it was occupied by natives. This, of 
course, was a legal fiction generated to their own benefit. 
There were no Indians or Indian tribes involved in 
M'Intosh. See: Johnson v. M'Intosh , 21 U.S. (8 Wheat.) 543, 
5 L.Ed. 681 (U.S. Sup . Ct . 1823) ) . 

Another vehicle for asserting territorial claims was by 
settlement & extinguishment of claims of foreign nations by 
treaty. In the Oregon Territory more and more "Americans" 
had moved into the territory. Thus, the U.S. began to 
assert a superior claim to the territory. Rather then 
entering a state of war, the United States chose to enter 
treaty negotiations to diplomatically secure the orderly 
withdrawal of competing foreign claims. In order of 
negotiated settlement, the following countries withdrew: 
Spain under the Treaty of February 22, 1819, 8 Stat. 252; 
Russia under the Convention of April 17, 1824, 8 Stat. 

302; and then Great Britain by Treaty of June 15, 1846, 9 

Stat. 869. These countries had established trade 
relationships with the Indian tribes and required the 

United States to promise to treat the Indians honorably as 
a part of the withdrawal treaty. As mentioned above, the 
Oregon Treaty of June 15, 1846 had settled the disputed 

boundary line between British Columbia & Vancover Island 
and the United States. After the foreign treaties were 
settled, the United States would then initiate treaty- 
making with the Indian Tribes, as empowered by the 

constitution, authorized by act of congress, and guided by 
the N.s. Ordinance of 1787. 

The Oregon Territory was established by official Act of 
Congress on August 14, 1848, 9 Stat. 323. The enactment 

provided that "nothing shall be construed to impair the 
rights of person or property now pertaining to the Indians 
in said Territory, so long as such rights shall remain 
unextinguished by treaty between the United States and such 
Indians * * Section 14 of the act applied the 

Northwest Ordinance of 1787, 1 Stat. 51, which provided 

that: "good faith shall always be observed toward the 

Indians; their lands and property shall never taken from 
them without their consent." 

The United States authorized negotiations of treaties 
with Indian tribes first in the Oregon Territory (Act of 
June 5, 1850, 9 Stat. 437). Within three years the 

congress would divide this territory and create Washington 
Territory (Act of March 2, 1853, 10 Stat. 172). Section 2 
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of the act allowed for the appointment of a Territorial 
Governor to serve concurrently as the Superintendent of 
Indian Affairs. In the Appropriation Act of 1854 (Act of 
July 31, 1854, 10 Stat. 315, 330) authorization was 

granted for the use of appropriations to negotiate treaties 
in the several territories, including Washington Territory, 
to be completed prior to July 1, 1885. 

In Worcester v. Georgia (31 U.S. (6 Pet.) 515, U.S. Sup. 
Ct. 1832), the Court held that "the Indian nations had always 
been considered as distinct, independent political communities, 
retaining their original natural rights, as the undisputed possessors 
of the soil, from time immemorial , with the single exception of that 
imposed by irresistible power, which excluded them from intercourse 
with any other European potentate than the first discoverer of the 
coast of the particular region claimed: and this was a restriction 
which those European potentates imposed on themselves , as well as the 
Indians. The very term "nation," so generally applied to them, means "a 
people distinct from others. " The constitution, by declaring treaties 
already made, as well as those to be made, to be the supreme law of the 
land, has adopted and sanctioned the previous treaties with the Indian 
nations, and consequently admits their rank among those powers who are 
capable of making treaties. The words "treaty" and "nation" are words 
of our own language, selected in our diplomatic and legislative 

proceedings, by ourselves, having each a definite and well understood 
meaning. We have applied them to Indians, as we have applied them to 
other nations of the earth. They are applied to all in the same sense. " 

The Lummi Indian Nation entered treaty relationships 
with the United States at the Point Elliot Treaty 

negotiations (1855), arranged by Washington Territorial 
Governor Isaac Stevens. This Treaty With The Duwamish, 
Suquamish, ETC . (12 Stat. 927) was ratified by the U.S. 

Senate in 1859. The treaty was based on the Treaty With 

the Omaha, as negotiated in 1854 by Commissioner of Indian 
Affairs George Manypenny (1853-1857) . It was one of the 
numerous treaties drafted to initiate the "colonialization 
of the Indian." It resulted in placing the Indian People on 
isolated, reservations of lands, as their permanent homes. 
This "colonialization" of the American Indian was a part of 
the federal Indian Policy being implemented through the 
Department of Interior, Bureau of Indian Affairs- which 
assumed jurisdiction over Indian Affairs, as of 1848, 
taking jurisdiction from the Department of War. 

Commissioner Manypenny appointed Oregon Territorial 
Governor Joel Palmer and Washington Territorial Governor 
Isaac Stevens as Indian agents (Superintendents) and 
directed they immediately initiate negotiations with the 
Indian tribes in the respective territories. In about 
eighteen (18) months the two Governors would negotiate 
sixteen (16) treaties and cover the whole of Washington 
and Oregon Territories. The Governors would use either in- 
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land or coastal Chinook Jargon to negotiate with the 
tribes. The jargons were a mixture of French, Spanish, 
Russian, English, and Indian words. Both were limited to 
about 300 words and understood by very few persons of the 
fur trade era. Governor Stevens used B.F. Shaw as the 
interpreter for his negotiations. Some Indians spoke 
Chinook Jargon and were used as interpreters for those 
tribes whose language they spoke. 

We learn some about Stevens in " American Indian 
Treaties " by Francis P. Prucha (1994, pp. 250-55). Isaac 
Stevens was very paternalistic. He was not going to 
negotiate with the Indians. He was simply going to impose 
the treaties upon them. He organized a commission to help 
design the approach based on the treaty pattern evident in 
the nation. This commission met December 7, 1854. Using 

Chinook Jargon the treaties were explained point by point. 
He was at Point Elliot January 22, 1855, at Point No Point 
on January 2 6 and at Neah Bay on January 31. He and Joel 
Palmer covered the near equivalent of four states (original 
Oregon Territory) in eighteen months and secured sixteen 
treaties (eleven by Stevens, five by Palmer) . An example of 
Stevens' paternalism is found in the Point No Point 
records, as follows: "This paper [the treaty] is such as a man 
would give to his children and I will tell you why. This paper gives 
you a home. Does not a father give his children a home? This paper 
gives you a school. Does not a father send his children to school? It 
gives you Mechanics and a Doctor to teach and cure you. Is not this 
fatherly? This paper secures your fish. Does not a father give food to 
his children? Besides fish you can hunt, gather roots and berries. 
Besides it says you shall not drink whiskey, and does not a father 
prevent his children from drinking the "fire water?" besides all this, 
the paper says you shall be paid for your lands as have been explained 
to you." (See: pp. 250-55, American Indian Treaties , F.P. Prucha, 1994) 

In U.S.vs. Washington (364 Fed. Supp. At 330), the Court 
found "to the great advantage of the people of the United States, not 
only in property but also in saving lives of citizens, and to expedite 
providing for what at the time were immediate and imperative national 
needs. Congress chose treaties rather than conquest as the means to 
acquire vast Indian lands. It ordered that treaty negotiations with the 
plaintiff tribes and others in the Northwest be conducted as quickly as 
possible. Isaac I. Stevens, Governor of Washington Territory, proved 
ideally suited to that purpose for in less than one year during 1854- 
1855 he negotiated eleven different treaties, each with several 
different tribes, at various places distant from each other in this 
rugged and then primitive area. The treaties were written in English, a 
language unknown to most of the tribal representatives , and translated 
for the Indians by an Interpreter in the service of the United States 
using Chinook Jargon, which was also unknown to some tribal 
representatives. Having only about three hundred words in its 
vocabulary, the Jargon was capable of conveying only rudimentary 
concepts , but not the sophisticated or implied meaning of treaty 
provisions about which highly learned jurists and scholars differ. " 
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The Omaha Treaty was the model and under the diverse 
conditions and amongst the multitude of tribes called to 
conference at each encampment, the negotiators, using 
Chinook Jargon, was allegedly able to get all tribes to 
agree to basically the same words, paragraphs, and 
cessions in each of the treaties. Each treaty would 
reference the Omaha Treaty language pertinent to creation 
of the reservations and restricted assignments of land to 
individual heads of households. Each treaty would give 
the U.S. claim to large aboriginal territories, 
reserving very little for the tribes present and future 
use. For the established Indian reservations, the treaties 
gave the U.S. rights of way across the reserves. The 
treaties assured citizen/foreign violators of the laws 
would be surrendered up to the proper U.S. authorities. 
The treaties promised the U.S. would provide education and 
health services to the people. Most importantly, the 
treaties reserved certain essential rights to hunt, fish, 
and gather at usual and accustomed grounds and stations. 
And, the treaty declared the condition of peace and 
friendship shall exist between the United States and the 
Indian tribes. 

The U.S. Supreme Court recognizes that the tribes did 
not understand, most often, what was being conveyed in the 
treaty negotiations. Therefore, the Court has developed 
canons of construction of Indian treaties that requires 
interpretation of the treaties in favor of the tribes. 
(See: Choctaw Nation v . Oklahoma , 397 W.S. 620, 630, 

(1970), Jones v. Meinan 175 U.S. 1, 10-11 (1899), 

Worcester v. Georgia , 31 515 (1832), Tulee v. Washington , 

315 U.S. 681, 685-86 (1942)). The interpretation of 

treaties was addressed in the 1905 Winans Case (198 U.S. p. 
380, 25 S.Ct. p.664) in which the Court stated; "And we have 
said we will construe a treaty with the Indians as 'that unlettered 
people' understood it, and 'as justice and reason demand, in all cases 
where power is exerted by the strong over those to whom they owe care 
and protection, ' and counterpoise the inequality, ' by the superior 
justice which looks only to the substance of the right, without regard 
to technical rules. " 

By the time the N.W. treaties were negotiated, Indian 
Affairs was fully transferred from the War Department to 
the Department of Interior (1846-1848) . In 1846 the 
Department of Interior conducted an extensive study of the 
Indians to determine exactly what was being transferred to 
it in 1848. Eventually, the Bureau had "Superintendents" 
and Indian-agents for addressing the concerns of the tribes 
and representing the presence of the United States. Over 
time, the Lummi Indian Reservation was under the control 
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and management of "Indian agents" or "farmers-in-charge" or 
"teachers-in-charge" of the affairs of the tribal people 
resident on the reserve. This was the system implemented 
by the BIA, rather then recognize any traditional tribal 
government or leadership. The Bureau had begun to implement 
a system in which the Indians, regardless of age or status 
of influence and competency, were treated as "wards" (like 
incompetent children) . 

The United States depended upon entering treaty 
relationships to free up lands owned by the aboriginal 

tribes. Even though it claimed to have inherited the rights 
asserted by Britain under the Doctrine of Discovery, after 
the Revolution of 1776. It still did not have actual 
dominion or ownership over the Indian territories outside 
the original thirteen colonies. As it moved westward, 
toward the South Seas (the Pacific Ocean) , it would come to 
assert rights under the Doctrine of Manifest Destiny 
(destined to rule all the way to the Pacific Ocean) . But, 

first, Lewis and Clark would have to pave the way with 

exploration of the unknown territories. They were 

commissioned by President Jefferson to explore the western 
lands and report back. They went all the way to the mouth 
of the Columbia, into the territory of the Chinook- who was 
a prominent trading tribe amongst the Indians of the 
northwest (thus, Chinook Jargon) . Their journey would open 
up the trail to Oregon and the eventual flood of 
"Americans" seeking settlement or new gold fields 
(stimulated by the California Gold Rush, which in turn 
resulted in the Manifest Destiny proclamation) . 

The United States is composed of over 3.5 million square 
millions of land & natural resources that were secured from 
the Indian Nations by peace treaties. The United States 
promised to pay for the lands ceded by the tribes. The 
tribes reserved lands for their own permanent use. But 
these "reservations" were conceived as the path of 
"colonializing" the Indians onto limited areas. Over time, 
the United States would fail to meet their treaty 
commitments. Treaty making became controversial. Under the 
Constitution, the President negotiated the treaties, the 
Senate ratified. The House of Representatives was given the 
"power of the purse" and felt unjustly compelled to 
appropriate monies due to treaty commitments. A treaty 
backlash erupted. The House refused to appropriate monies 
to meet the treaty commitments. The tribes nationwide 
continued to protest the thief by treaty violation. 

In the 1871 Appropriation Bill the House inserted a 
"rider" that claimed to limit the President's and Senate's 
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treaty making power (16 Stat. 567) . The House nullified the 
President's and Senate's ability to honor the treaty 
commitments. Theoretically the measure was not to affect 
treaties already made with the Indians. However, the United 
States was not making payments on lands they promised to 
purchase from the treaty tribes. To the outrage of the 
Indian Nations, this problem would continue throughout the 
next century. 

The 'rider' was codified in Title 25- Indians, United 
States Code, Section 71: Future Treaties with Indian 
Tribes. It provided: "No Indian nation or tribe within the 
territory of the United States shall be acknowledged or 
recognized as an independent nation, tribe, or power with 
whom the United States may contract by treaty; but no 
obligation of any treaty lawfully made and ratified with 
any such Indian nation or tribe prior to March 3, 1871, 

shall be hereby invalidated or impaired." 

Post-treaty Anguish of Tribal Communities : 

In 1948, the U.S. Congress authorized the creation of 
the Indian Claims Commission (25 U.S.C. Sections 70 to 70w) 
to hear the cases by the Indians against the United States. 
It was a political forum with qausi- judicial power. It was 
controlled by the United States- for protecting its 
interests and not that of the Indians. In the end, Indian 
tribes would not receive justice. They would receive 
promises to pay for their lands at pennies on the dollar of 
their value. The Lummi claim was referenced as " The Lummi 
Tribe of Indians vs. United States of America ( 1951) . 

The case was supposedly settled in 1972, on terms that 
the United States demanded. The BIA, as the guardian, 
asserted that the Lummi would have to accept the United 
States offer of $57,000 for all of the San Juan Islands and 
Whatcom County, Washington. The tribe has continuously 
rejected the offer for payment as an injustice. The BIA 
claimed the Lummi Nation could use the money to build 
medical facilities, to finance education, to purchase homes 
for them members, and many other essential functions of 
government. At the time, you could only buy one second 
rate, run down home with the all the money being offered. 
To the Lummis, their islands and mainland territory had 
been stolen. Included in the theft was all the water rights 
from the marine and riverine areas, as well vast other 
natural resources on the lands. The federal government paid 
the lawyer that "represented" the Lummis from the alleged 
settlement, contrary to the Lummi position. The Lummi were 
insulted because their lawyer was dictated to by the U.S. 
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Attorneys, and he failed to represent their best interests. 
Even today, the Lummi Council passes a resolution each year 
rejecting the alleged settlement, as a means to continue to 
educate all new tribal leadership at to the thief of their 
territory. (See: History of Lummi Legal Action Against the 
United States by Ann Nugent, 1980) . 

Prior to the 1951 lawsuit, the Lummis participated in 
the case of Duwamish et.al. v. United States of America , 
1927. The United States passed a Jurisdictional Act 
(February 12, 1925) that allowed Indian Tribes to bring 

suit in the Court of Claims. Out of the 155 Indians that 
testified, ten were Lummis. The lawsuit was all about the 
violations of the promises made in the treaty (12 Stat. 
927) . 

In the Pacific N.W., an Indian treaty fishing rights 
case (cited above as U.S. v . Winans , 198 U.S. 371 (1905)) 

came before the Court at petition of the Yakama Indian 
Nation. Article III of their treaty (12 Stat. 951) included 
the protection of their fishing rights. They were being 
denied access. The Supreme Court interpreted the treaty to 
guarantee certain rights to the Indian tribes/nations, 
and a reservation of those rights not surrendered to or 
given to the United States. The Court ruled, "The right to 
resort to the fishing places in controversy was a part of larger rights 
possessed by the Indians, upon the exercise of which there was not a 
shadow of Impediment, and which were not much less necessary to the 
existence of the Indians than the atmosphere they breathed. New 
conditions came into existence, to which those rights had to be 
accommodated. Only a limitation of them, however was necessary and 
intended, not a taking away. In other words, the treaty was not a grant 
of rights to the Indians, but a grant of rights from them- a 
reservation of those not granted." This was an important case for 
treaty rights and the fishing tribes of Washington State. 
However, the state would continue to circumvent the 
treaties and make it illegal (under state law) for Indians 
to fish outside their reservation boundaries. 

Thus, for Indian people in the northwest, there were 
special concerns about their rights to fish. "The right of 
taking fish at usual and accustomed fishing grounds and 
stations is further secured to said Indians in common with 
all citizens of the Territory, and of erecting temporary 
houses for the purpose of curing...." (Article 5 of Pt. 
Elliot Treaty of 1855) was essential to making the treaty 
right real. Denial of access and opportunity was a means to 
destroy the right, just as massive prior interception by 
the more mobile state fleet would after the turn of the 
century, with the perfection of the canning industry and 
their sponsored fleets. All the Stevens' treaties 
specifically provided protections for the abundant fish 
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resources so treasured and respected by the tribal 
peoples. These resources served a functional role in their 
diets, their spiritual/ceremonial observances, as well as 
their trade & economy ( U.S. v. Washington 384 F. Supp. 350 
(1974) ) , 

The Lummi and the other treaty tribes signatory to the 
Stevens Treaties would continue to assert their rights in 
court. In July of 1979, in the case Washington v. 
Washington State Commercial Passenger Fishing Vessel 
Association (443 U.s. 658-708), the Supreme Court confirmed 
U.S. v. Washington in favor of the tribes. The tribes did 
see the inclusion of on-reservation salmon harvests for 
ceremonial and subsistence purposes, as a part of the 
fifty/fifty sharing formula, as a lost. And, the Court saw 
the fifty percent share as the minimum the treaty harvests 
could be reduced to unless there were unforeseen future 
circumstances necessitating a reduction for conservation of 
the species. 

We know that the first settlers depended upon a 
surplus supply of fish resources being secured from the 
Natives. This is what allowed the settlers to survive their 
first winters, until they became accustomed to the 
environments and could earn their own means of subsistence. 
However, what the settlers failed to learn was the deep 
respect the natives held for the salmon resources. Dr. 
Barbara Lane testified that: "The symbolic acts, attitudes of 
respect and concern for the well-being of the salmon reflected a wider 
conception of the interdependence and relatedness of all living things 
which was a dominant feature of native world view. Such attitudes and 
rites Insured the salmon were never wantonly wasted and that water 
contamination was not permitted" (Dr. Lane, "Political and Economic 
Aspects of Indian-White Culture Contact in Western Washington in the 
Mid 19“ Century." Anthropological Report submitted to U.S. v. 
Washington, May 10, 1973) . 

The canning industry caused great exploitation and 
wastage of the salmon resources. One Lummi elder Sarah 
James once said, about her years working in Carlyle Cannery 
that: "We worked long days. The salmon were brought in by the scow 
loads and scow loads. At the end of the day there were still fish in 
the scows. Those were brought to Bellingham Bay and dumped. We only cut 
off the bellies, because those laid flat and was cut into strips and 
rolled into the cans. There was a lot of waste" (Statement made to 
J. James, 1978j. 

Eventually, the Lummis had to bring lawsuits to 
challenge for protection of their treaty rights. Alaska 
Packers Association had destroyed their rights of access. 
In United States, Hillalre Crocket, Captain Jack vs. Alaska 
Packers Association and Kate Waller (1897) , the judge ruled 
the non-Indian interceptions of the salmon before they 
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reached the Lummi Reefnets was no impact to the Luiranis. 
More than eighty Lummi Indians petitioned the Commissioner 
of Indian Affairs for protection of their rights but never 
received assistance. The Lummi lost their rights at Point 
Roberts and the same was happening to their reefnet sites 
at Village Point on Lummi Island (See: History of Lummi 
Indian Fishing Rights, Ann Nugent, 1979) . 

The Pacific Salmon populations and non-anadromous fish 
populations served the same functional basics of life to 
the coastal tribes/nations as did the buffalo herds for 
the Plateau and Plains cultures. The early explorers and 
traders noted the value of the abundant salmon resources; 
but, non-Indian interest was not commercially generated 
until the perfection of the canning industry. Once this 
emerged, then the newly emerging Washington State (1889) 
and its citizens quiclcly proceeded to over-harvest the 
stocks to the point of near extinction of all the specis, 
under state made laws and contrary to the treaties and 
constitutional mandates that were intended to protect the 
treaty rights of the Indians. 

For the Indian tribes this meant starvation and the 
resulting rapid decline in their tribal population base. 
Laws passed by the individual states (e.g., Washington and 
Oregon) and the corresponding neglect of the United 
States to fulfill its treaty committed word, resulted 
in the Indian people being deprived of their fishing 
resources. They were restricted to the reservations and 
denied access to their usual and accustomed fishing 
grounds and stations as well their traditional hunting 
territories . 

Settlers claimed and homesteaded the traditional Lummi 
lands and quickly imposed "private property Keep Out" as 
the law. Along the shorelines the Indians were denied 
access to the traditional fishing sites, as non-Indians 
claimed the marine uplands. The reservation economy and 

traditional subsistence society collapsed because of its 
dependency on access to the off-reservation natural 
resources. Without access there could be no harvests (See: 
U.S. v. Winans, 1905). The Indians could no longer even 
gather basic subsistence levels off the treaty rights. The 
Pacific N.W. became a haven for the new settlers- who 

lived and boomed off the fat of the land and waters while 
the natives were starved into submission. The very 

Indians that were considered some of the wealthiest in 

the United States upon "discovery" were left in total 
impoverishment under U.S. and state laws and economics at 
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the turn of the century, lasting until the Boldt Decision 
(1974) . 

The State of Washington was recognized under the 
Enabling Act of February 22, 1889, 25 Stat. 676. This 
enactment, as was the usual case of new statehood 
proceedings per the N.W. Ordinance of 1787, had a 
precondition that the people of the State forever disclaim 
all right and title to all lands owned or held by any 
Indian or Indian tribes and until the title thereto 
shall have been extinguished by the United States, the 
same shall be and remain subject to the disposition of the 
United States and shall remain under the absolute juris- 
diction and control of Congress. Washington conceded and 
was admitted into the Onion on November 11, 1889 (26 Stat. 
Proclamations No. 8). The State abided by this admission 
precondition by inclusion within it's constitution a 
Second Section under Article XXVI- COMPACT WITH THE 
UNITED STATES . This has commonly been called the 
"constitutional disclaimer clause." (See: pp. 315-16, The 
Evergreen Citizen, C.H. Hef felfinger, 1943 Caxton Printers, 
ltd. ) . 

The treaties were not a surrender of tribal self- 
government. If anything, the treaties were confirmation of 
the "nation" status that Indian tribes inherently held. 
This was why the United States would negotiate with the 
tribes, as equals. But, still, the BIA became the 
paternalistic "government" and would assert it had the 
legal mandate to manage the affairs of the tribes and 
Indian people alike. From 1887 to 1934, many tribal 
societies were devastated by the General Allotment Policy 

of the United States (U.S. Statutes at Large, 24:388- 

91; Title 25 U.S.C.A. Sections 331-358) as implemented by 
the Bureau. This policy eliminated millions of acres of 
treaty protected lands from Indian ownership. The Bureau 
became more like a real estate brokerage operation then 
the office of the guardian. Even lands of Lummi elders 

and children would end up on the market as a result of 

powers the general allotment acts placed in the "Indian 
agents . " 

It is difficult for the average person to comprehend the 
difference between the Coast Salish Indian Reservations and 
those of the Plains of Plateau Tribes. The treaties were 
different. The reservations west of the Cascades were much 
smaller in size due to the Natives dependence upon access 
to the fish resources. Locations of the reservations were 
strategic to the harvest of the salmon. In the Plains and 
Plateau it was the hunting of the bison and other mammals 
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that required vast territories to sustain their 
populations. So, when the Allotment policy (1887-1934) came 
into existence, the treaty assignment language would clash 
with it; however, the BIA handled Indian Affairs as if all 
treaties and all Indians were exactly the same- 
incompetent, non-competent, and wards of the government. 

The Coast Salish reservations did not have vast surplus 
land holdings. There was hardly enough land for the 
existing tribal membership. Thus, there was no land the 
BIA could report to the Congress as surplus for taking to 
meet the ever increasing non-Indian homestead needs. All of 
the lands of the Lummi Reservation were "assigned" out as 
homelands for the heads of households and their families, 
under the language of the Point Elliot Treaty. The one 
exception was the Davie Crow Skootah lands. He was an ex- 
slave of the Lummi and died without heirs. The congress 
declared his assigned lands were available for Lummi 
allotment under the General Allotment laws (Dawes Act) . 
This is the only land on the Lummi Reservation that was not 
"treaty restricted." In fact. Federal District Judge 
Barbara Rothstein, in the Lummi Sewer Case, would rule that 
Lummi was under the Treaty and not the General Allotment 
Laws . 

Dawes Act and Termination Impacted Us All : 

Because of the devastating impacts of the General 
Allotment Laws upon tribal government, society, and land 
holdings public attention was stirred. Investigations were 
concluded in 1928 by the Brookings Institution, entitled 
" The Problem of Indian Administration ," otherwise know as 
the Merriam Report, and the findings sent to Congress 
(See; p. 219, Documents of United States Indian Policy, 
F.P. Prucha, University of Nebraska Press, 1975). As a 
consequence, the United States changed its policy to 
that created under by the Indian Reorganization Act (48 
Stat. 984 (1934), Title 25 U.S.C.A. Sections 461-479). 
This was the Wheeler-Howard Act, the symbol of the reform 
movement lead by Commissioner of Indian Affairs John 
Collier. In the Commissioner's 1933 annual report (See: 
Prucha, p.225) , he stated that; it we can relieve the Indian of 
the unrealistic and fatal allotment system, if we can provide him 
with land and the means to work the land; if, through group 
organization and tribal incorporation, we can give him a real share 
in the management of his affairs , he can develop normally in his own 
natural environment . The Indian problem as it exists today. Including 
the heaviest and most unproductive administration costs of public 
service, has largely grown out of the allotment system which has 
destroyed the economic integrity of the Indian estate and deprived the 
Indians of normal economic and human activity." 
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This policy was intended to protect the remaining 
interests of the tribes, if they would choose to 
incorporate under the laws of the federal government (25 
U.S.C.A. Sec. 476). The Luirani saw this as a means of 
eliminating their rights to self-determine their own 
form of government. The Lummi believed that governance of 
their people was an inherent right, one that could not be 
delegated to them by the United States. As a consequence, 
the Luirani leadership objected to the concept of 

incorporating under the United States as an IRA tribe. When 
the opportunity arose for the Lummi membership to vote to 
accept the incorporation process or reject it then the 

Lummi People rejected it (as was recognized as a legitimate 
response under 25 U.S.C.A. Sec. 477) . Later, the Lummi 
would draft and ratify their own constitution in 1948, as 
amended in 1970, and continuously being amended since. 

One of the problems suffered by the Lummi people and 

government has been the fact that the tribal 

constitutional model used for drafting the Lummi 
Constitution recognized certain authority of the Bureau of 
Indian Affairs to review some tribal actions. This was, in 
1948, deemed necessary because the tribal leadership were 
convinced, over time (1855-1948) , that the BIA had control 
of Indian Affairs. This proved to be conflicting with 

tribal desires and remained to be removed by tribal 
constitutional amendment. But the BIA even had power over 
calling the elections for amendment. Although the BIA 
believed it could control such an election, the Lummi 
electorate amended the tribal constitution in the 1990s- 
removing any authority they granted to the BIA 
(Commissioner of Indian Affairs) . 

During the Second World War two-thirds of the Lummi men 
enlisted and fought for America's freedom and form 
of government. Returning in victory, they still found the 
BIA in control and the people impoverished. A new breed of 
Indian leadership had emerged from the war experience. 
Their eyes were worldly traveled and aware. They wanted 
more for their people. For the Lummi, a written 
constitutional form of government (as mentioned above) 
emerged as a means to remove the BIA paternalistic control 
over the reservation. Soldiers as veterans became 
politicians. However, the self-determination initiative 
that was spreading around the globe, in the aftermath of 
WWII, was not going to secure U.S. support for its 
application to Indian Nations- not for decades to come. The 
best they could, at the time, was draft and ratify a 
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constitutional form of government that was close to the IRA 
examples the federal government found acceptable. 

America helped free the world from dictatorship but then 
declared a federal policy of Indian Termination (See: 
House Concurrent Resolution 108, August 1, 1953; D.S. 

Statutes at Large, 67:B132). The Congress sought to 
terminate tribal government, bust up the reservation 
societies, and transfer lands from trust protected to fee 
taxable. A big part was to open the Indian natural 
resources for exploitation by hungry timber, mineral, and 
agricultural corporations. The federal government sought to 
transfer jurisdiction over Indians from the federal to the 
state government. Some of the larger reservations found 
their tribe being dismantled. With no tribal government 
left to protect the membership, the BIA forced sells of the 
land holdings. Indians were required to relocate their 
families into the cities, and live in impoverished 
conditions . 

Many of the Lummi Indian people had no choice but to 
relocate in exchange for any vocational training available 
to adult Indians and heads of families. This program was 
operated as the Bureau of Indian Affairs' "relocation 
program" (Annual Report of the Secretary of the Interior, 
1954, pp. 242-43) . This program was an extension of the 
U.S. policy to terminate tribal Indian populations. The 
government sought to force assimilation upon the Indians. 
Those that stayed on the target reservations would receive 
no benefits or protection from the federal government. The 
BIA was implementing a "scorched earth policy" to drive the 
Indians off the reservations. 

While other "citizens" had access to the U.S. Welfare 
System, the Native Indians would not receive assistance 
unless they sold their treaty lands to the non-Indians. 
Because of this, many Lummi families, today, have no land 
on the reservation for building permanent homes. The BIA 
and the State Welfare System forced land sales (under the 
General Allotment Laws) by single mothers, widows, elders, 
and minor children. Even thought the BIA was legally 
obliged to deliver public assistance to needy Indian 
families, they did not. With each passing year more 
treaty-protected assignment land was alienated in exchange 
for assistance. And, yet, these were the types of 
assistance that were guaranteed by the treaties with the 
United States. 

The planning for the termination of tribal peoples was 
not by accident. During the 82d Congress, 2d Session, on 
December 15, 1952, a "REPORT WITH RESPECT TO THE HOUSE 
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RESOLUTIONS AUTHORIZING THE COMMITTEE ON INTERIOR AND 
INSULAR AFFAIRS TO CONDUCT AN INVESTIGATION OF THE 
BUREAU OF INDIAN AFFAIRS, pursuant to H. Res. 698 (passed 
July 1, 1952), was submitted by Mr. Murdock, and printed 
in 1953. The Chairman of the Committee appointed a 
Subcommittee to conduct the investigation. By letter the 
Chairman provided directive, based on the House 

Resolution, into nine specific propositions: 

(1) The manner in which the Bureau of Indian Affairs has performed 

its functions of studying the various tribes, bands, and 

groups of Indians to determine their qualifications for 

management of their own affairs without further supervision of 
the Federal Government; 

(2) The manner in which the Bureau of Indian Affairs has 

fulfilled its obligations of trust as the agency of the 

Federal Government charged 

with the guardianship of Indian property; 

(3) The adequacy of law and regulations as assure the faithful 

performance of trust in the exchange, lease, or sale of surface or 

subsurface Interests in or title to real property or disposition of 
personal property of Indian wards; 

(4) Name of tribes, bands, or groups of Indians now qualified for 
full management of their own affairs; 

(5) The legislative proposals designed to promote the earliest 

practicable termination of all Federal supervision and control 

over Indians; 

(6) The functions now carried on by the Bureau of Indian Affairs 

which may be discontinued or transferred to other agencies of the 

Federal Government or the States; 

(7) Names of States where further operation of the Bureau of Indian 
Affairs should be discontinued; 

(8) Recommended legislation for removal of legal disability of 

Indians by reason of guardianship by the Federal Government; and 

(9) Findings concerning transactions Involving the exchange, lease, 
or sale of lands or interests in lands belonging to Indian wards, 

with specific findings as to such transactions in the State of Oregon. 

The resulting report of the Bureau of Indian 

Affairs, as submitted during the 82d Congress, was 
accepted by the Committee as a "report" and not the 

position or conclusions of the Committee. The Committee 
believed the report to be of value to the 83'^'* Congress, 
with respect to the "whole Indian problem" (p.l24). The 
Committee did specifically note that "The objectives , in 
bringing about the ending of the Indian segregation to 
which this committee has worked and recommends are: (1) 
the end of wardship or trust status as not acceptable to 
our American way of life, ' and (2) the assumption by 

individual Indians of all the duties, obligations , and 

privileges of free citizens." 
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The above stated propositions and report turned into 
the "Termination Policy," as House Resolution #108, 83'^'^ 

Congress, 1®*^ Sess., 67 Stat. B132 (1953). The resolution 
declared that tribes "should be freed from Federal 
supervision and control and from all disabilities and 
limitations specially applicable to Indians." 

Irrespective of their treaty relationship with the 
United States, the Lummi were to be included as one of the 
tribes, under the Western Washington Agency of the Bureau 
of Indian Affairs, located in the State of Washington, to 
be terminated. The Bureau included the Lummi in 21 one 
different locations of their report to the 82d Congress. 
According to the late Lummi Tribal Elder Florence Kinley, 
interviewed in 1991, the Bureau began to meet with the 
tribes about this matter. Her husband, the late Lummi 
Tribal Leaders Forest "Dutch" Kinley, and Joseph Hillaire, 
would travel to the intertribal meetings called by the 
Bureau, at Puyallup, and other localities. While there 
they directly challenged the attempts of the Bureau to 
terminate the relationship of the Lummi' s with the United 
States; supporting and going along with their objections 
would be the Makah Tribe. The Lummis, today, are proud of 
their opposition to any attempts to terminate their tribal 
existence and alienate S dismantle their reservation 
homeland. 

The Bureau indexed (p.l08) the Lummi as having a Bureau 
Court of Indian Offenses, a tribal court and tribal 

police paid by tribal funds, with the County and State 
being favorable to assuming jurisdiction over the tribe, 
while the tribe was not favorable to the assumption of 
jurisdiction by Washington State or Whatcom County. 

However, opposition to the application of certain 
federal enactments has not always been enough. For 
example, the United States enacted Public Law 83-280 in 
1953 and opened the doors to the "termination policy." 
Initially, this legislation gave five states (Wisconsin, 
California, Nebraska, Minnesota, and Oregon) criminal and 
civil jurisdiction over the Indian reservations within the 
state's exterior boundaries. This enactment did not include 
jurisdiction over powers to tax, regulate or decide 
property ownership or use. But, it did authorize other 
states to assume similar jurisdiction provided they made 
the appropriate changes in their constitutions by 
amendment or respective legislation. In 1968, the Congress 
then required consent of the tribe before any assumption of 
jurisdiction by the States. 

The Lummi have always fought the application of P.L. 
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280 to their reservation and people. Such an enactment, in 
the judgment of the Lummi Council, was a violation of 
inherent tribal sovereignty. First the United States 
assumed jurisdiction and transferred from the tribes 
certain crimes defined at the passage of the Major Crimes 
Act- which gave federal jurisdiction over originally 
seven major crimes (Act of March 3, 1885, 18 O.S.C. 
Sections 1153, 3242) . Later the list was expanded to cover 
fourteen (14) major crimes (18 U.S.C. Section 1153). Each 
of these enactments infringed upon traditional tribal 
governance . 

In Ex parte Crow Dog , the Supreme Court overturned a 
murder conviction of Crow Dog for killing Spotted Tail, for 
lack of jurisdiction. The O.S. Congress was outraged so it 
enacted the Major Crimes Act of 1885 (23 Stat.385). This 

assumption of jurisdiction by the United States was upheld 
in United States v. Kagama (118 O.S. 383-84), the Court 

said: "These Indian tribes are the wards of the nation. They are 

communities dependent on the United States. Dependent largely for their 

dally food. Dependent for their political rights From their very 

weakness and helplessness, so largely due to the course of dealing (s) 
of the Federal Government with them and the treaties in which it has 
been promised, there arises the duty of protection, and with it the 
power.” Of course, this was limited to federal expansion of 
its jurisdiction into Indian Country, and did not extend to 
the states. But P.L. 280 was turning Indian Country over to 
the states- which was tragic since states were the historic 
enemy to Indian interests and land ownership. 

Since 1889, when Washington State joined the Union, the 
Lummi and other tribes continued to press for protection of 
their treaty secured fishing and hunting rights. They did 
this throughout the constant shifting of federal Indian 
policies. They refused to surrender their treaty fishing 
rights (to anadromous, non-anadromous, and shell fish 
stocks, as well as to various species of marine floral) . 
The same historical, legal conflicts have remained present 
over the hunting rights of the tribal people. Open and 
unclaimed lands were to remain the traditional hunting 
grounds for the tribes. Indian access to all usual and 
accustomed fishing grounds and hunting territory was 
guaranteed by the treaties. But the state always sought to 
make it illegal for natives to do either outside their 
reservation lands and waters. Lummi leaders and members, in 
the recent past, continued to have their fishing gear or 
hunting equipment confiscated, their persons arrested and 
imprisoned. This continued with each passing decade. But 
the lawsuits of the 1970' s came about and began to force 
changes. Leaders of the Nisqually and Puyallup Nations 
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became to openly protest the treaty violations and face 
constant imprisonment. Lummi and other nations joined the 
protests . 

In the mid-1970's, the federal government would 
actually become active in taking responsible legal 
positions for their treaty committed word, as pertained to 
Indian Fishing Rights. In Phase I of the United States v. 
Washington (384 F. Supp. 312 (1974)) case, the federal 

judiciary interpreted and decided upon the intent of the 
N.W. treaties with the Indian Tribes party to the Treaty 
With The Quinault (12 Stat. 971), Treaty With The 
Dwamish, Suquamish, and Allied Tribes (12 Stat. 927), 
Treaty With The Makah (12 Stat. 938), Treaty of Point No 
Point, (12 Stat. 933), Treaty With The Yakima (12 Stat. 
951) , and others . 

However, Indian tribes lost great amounts of 

economically valuable fishery resources over the one and 
one-half centuries the United States neglected to enforce 
its committed words and force the state and its citizens 
to refrain from the stealing valuable treaty-protected 
fishery resources. Hundred and hundreds of million dollars 
in salmon resources were illegally taken from the Indians 
and they were never compensated for the lost treaty 
property. Because the fish populations were nearly 
destroyed by non-Indian over-harvesting, the federal court 
had to rule on the Indians' treaty right to have the 

salmon habitat protected (Phase II of U.S. v. Washington) 
as well. This aspect of the federal rulings have forced the 
local, state, and federal governments to recognize their 
obligations to not only protect the present populations 
of salmon but to aide in rebuilding the resource pool 
through hatchery operations and protection of the natural 
habitat for wild stock spawning habitat. 

But, this has not been an easy legal/political road for 
the tribes. The tribes continue to confront non-Indian 
groups and politicians that see the Indian rights and 
resources as something up for grabs. Many argue that old 
treaties are not worth the paper they were written on. 
Indian tribes face a constant battle to remind the United 
States that "Great Nations, Like Great Men, Keep Their 
Word," as noted by U.S. Supreme Court Justice Black. 
Still, the anti-Indian networks and organizations are 
quickly spreading across the United States, many are 
centered in the Pacific N.W. and around the Great Lake 
States. Racial slogans such as "Indians are supercitizens" 
or "Kill An Indian, Save a Fish" or "Kill An Indian, Save 
A Deer" or "Spear An Indian, Save A Fish" were commonly 
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heard and printed in the U.S. media networks. Behind the 
scenes, these anti-Indians are simply after Indian 
resources. While the fish wars may be over, the battle has 
transferred to non-Indians that own lands on Indian 
reservations but do not want to be a part of the reserve. 

Indian tribes in the Pacific N.W. have never been paid 
for all the fish that have been illegally taken from them 
by the state and its citizens, pre-dating the 1974 

federal court decision. As mentioned above, the Lummi 
rejected the 1972 Land Settlement "offer" as 

unconscionable. So the BIA placed the funds in the U.S. 
Treasury; until such time that the tribe shall come to its 
senses and accept the offer. At one time Lummi territory 

was a paradise. Today, as disputed land owners, we are 

kept out of our own lands by non-Indian police forces and 
court systems. Some of the off-reservation treaty land was 
kept as federal lands or transferred to the State. Even 

with recognition of this bad experience, the Lummi have 

right to have compensation for lost value of their salmon 
resources taken under color of state law, and not just the 
land and other natural resources. 

The BIA was Always an Incompetent System: 

The Bureau of Indian Affairs had failed to meet its 
obligations to protect the interests of it's wards. Even 
today, in the era of self-determination and self- 
government, Indian tribes are left with all the 
problems of the failed federal program to manage the 

Indian resources. Today, Indian land titles are in such 

fractionated holdings that the Indian people are unable to 
utilize their lands. They are threatened with being charged 
with trespass (e.g., in 2005 trespass charges were filed 
against a Lummi family member for harvesting seven trees 
off family land) for being on or using land they inherited 
with up to several thousand other heirs. 

The Indian, more then any other politically identifiable 
group in America, has had more laws and statutes passed 

about them and the regulation of their affairs then any 
other group in the United States. It could be surmised 
as, "power corrupts and absolute power absolutely 
corrupts." The federal guardian had failed to protect the 
ward and rise him to a level defined by the "sacred trust 
of civilization." This holds true of the Bureau. Recently, 
the U.S. Senate had to appoint a Special Committee on 
Investigations to research the allegations of fraud and 
corruption within the Bureau, in the late 1980' s. A 
similar problem surfaced in the last century. Quoting from 
page 8 of the 1872-73 Committee on Indian Affairs Report 
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on the "Investigations of Indian Frauds" submitted to the 
42d U.S. Congress, we find: "A Guardian who wasted his ward's 

estate as we have wasted and permitted to be wasted that of the 
Indians, who are by treaty stipulations with them put under our care 
and protection , would be mulched in damages by any court examing his 
accounts and held to responsibility on his bond." 

The Lummi Nation was very concerned about the Special 
Committee on Investigations of the 101®*^ U.S. Congress of 
1989. The hearings were called because of the Arizona 
Republic' s disclosure of extensive fraud and corruption 
existing amongst federal (BIA) officials in the Southwest. 
This was not the first time that investigations would 
target exposing the Bureau. 

Even without fraud and corruption, the Indians' rights 
and resources have continued to be taken; either under 
laws of the U.S. or the states. Hidden under the takings 
are the fraudulent practices of corrupt officials. This 
truth is being proven in the Cobell case that is the topic 
for congressional demanded settlement today. In this case, 
the BIA is accused of losing six to fifteen billions 
dollars of Individual Indian Money Accounts, over time with 
a current estimated value of about one hundred billion. 

The Lummi leadership is directly involved in the 
development of proposed federal law to be enacted by the 
109'^ Congress. This bill will include 'draft' language for 
a proposed settlement of the Cobell Case. The overall goal 
is to stimulate tribal/congressional action to secure Trust 
Reform. As a Self-governing tribe, we hope to secure an 
opportunity for self-governing Indian nations to assume 
control over their own lands and natural resources located 
inside their exterior boundaries. Lummi is working with the 
Affiliated Tribes of N.W. Indians (57 member tribes) and a 
coalition of twelve other tribes to at least stimulate the 
dialogue and debates (effective as of July 2005) . 
Presently, these tribes are at odds with the National 
Congress of American Indians (200+ member tribes) and the 
Intertribal Monitoring Association (60 member tribes) over 
the process of securing legislation that would be 
acceptable to the tribes nationwide. Today, the tribes are 
drafting and debating the proposed language and other 
legislation or language is being drafted. The Lummi goal 
was to start the action and at least get the main impacted 
tribes back before Congressional Hearings. 

All to often the 'trust system' has made the Indian 
people ripe for unscrupulous activities. Most always the 
Indian people are not reinstated to their rightful 
conditions prior to the wrong done them. The problem with 
the Cobell case is it involves a class action lawsuit for 
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the individual Indians and not the tribes. The main point 
is the 'guardian' deprived poor reservation families, 
elders, and children of the benefit of their accounts. Of 
course there are 'tribal trust funds' involved but the 
primary litigants are individuals with (1887 General 
Allotment Act) Trust Estates. 

The Indian people have the highest infant mortality, 
shortest life expectancy, highest underemployment & 
unemployment, lowest levels of economic development, 
lowest rates of educational and vocational attainment, 
poorest health, highest levels of disease vulnerability, 
poorest housing conditions, highest teenage suicide rates, 
and highest levels of poverty, in America. When this is 
added to an insensitive federal bureaucracy, which itself 
is plagued by corruption and fraud, then the script 
worsens. The American Indians are a marginalized people 
that have always been asked to give more and receive less. 

In the Forty-second U.S. Congress the Committee on 
Indian Affairs reported on "Investigation of Indian 
Frauds," and ordered the report to be printed as of March 
3, 1873. This was entitled: "report of the committee on Indian 

AFFAIRS, CONCERNING FRAUDS AND WRONGS COMMITTED AGAINST THE INDIANS, 
WITH MANY STATISTICS OF VALUE IN THE MANAGEMENT OF INDIAN AFFAIRS. BY 
THIS INVESTIGATION AND REPORT THE COMMITTEE HOPE TO DO SOMETHING TO 
RID THE INDIANS AND THE INDIAN SERVICE OF THOSE HEARTLESS SCOUNDRELS 
WHO INFEST IT, AND WHO DO SO MUCH DAMAGE TO THE INDIAN, THE SETTLER, 
AND THE GOVERNMENT. " 

The report to congress helped lead to the drafting of 
the U.S. code provisions on Indian contracting. We note 
one section, on page seven, that seems to exemplify why 
Indian wards and tribes are still, today, untrusting of 
the "guardian," as follows: "From these false grounds it is the 
duty of the nation to server itself at once, and for all time, with 
these its wards and defenseless ones, whom by treaties almost without 
number we have, with the solemnities of supreme law, and with the 
nation's honor Involved, promised protection. If the Indians were our 
prisoners of war they are entitled to protection of person and 
private property from despoilers. Their weakness and incapacity in 
financial transactions with designing and bad men is the open doorway 
leading to their danger and to our duty toward them, demanding, as 
the Indians have a right to do, our protection and the fulfillment of 
treaty stipulations with, and the high command of a Christian duty 
to a helpless and untutored people, whose history fully shows that we, 
as a people, are largely accountable for their present condition, and 
of those misfortunes we have not right to take or permit advantages. 
Despite the severe prejudice that has become nationalized and 
crystallized toward them, no honest man, who has traced the record, 
and considered the facts, from the discovery, considering the simple 
character of the aborigines when discovered, will fail to condemn the 
provocations that on our part drove the Indians to be the enemy of 
our race, and to fear and avoid a civilization that, with kind and 
just treatment, they would have accepted and become a part of." 
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Indian tribes have a government-to-government 

relationship established with the United States. The 
foundation of this relationship is based on the U.S. 
Constitution. Because of the ratified treaties, there is a 
duty of the sacred trust of civilization assumed by the 
United States. This is a trust in which the majority and 
dominantly stronger nation owes a duty to the lesser and 
weaker nation to protect its rights and resources from 
despoilers and unjust government. On page 9 of the report 
it was stated: "it is the bounden duty of the United States to see 
to it that no one or more of its citizens , whether officials or 
otherwise, and no person within our borders shall cheat, defraud, or 
do injustice to any Indian and Indians residing legally within our 
national domain. Their protection is our moral, and generally by treaty 
provisions and locality, our legal duty, against all persons 
whomsoever whether citizens of the United States or not. And any 
moneys or other property fraudulently, forcibly, or by exorbitant 
contracts taken from them by other persons, the United States is duty 
bound to require returned to them, and to enforce that request by the 
necessary powers of the Government. And especially Is this true 
where the fraud has been perpetrated by, or with a knowledge of, or 
with the assistance of, or in the presence of, a United States 
officers, or near to the Government, where the Indians, in their 
untutored and dependent state, are induced to act with less freedom 
that if not surrounded with the evidence of our power and superiority 
of advantages , both national and individual, even our manners and 
language being not well understood by them. We must consider the 
Indian as they are, and not as we are." 

While the Committee on Indian Affairs conducted this 
investigations 117 years ago, the concerns and damages 
are still the same. The Indian policies of the United 
States has changed with nearly every congress and 
president. The Congress and Chief Executive are charged to 
legislate and implement the laws and policies applicable 
to Indian country. The conditions on the Indian 
reservations have changed very little over the past one 
hundred and twenty- two years since the last major 
investigation into contracting fraud and corruption. In 
1910, the First Americans (Native Indians) were nearly 
brought to the edge of total extermination and extinction 
as a race (with less than a quarter million surviving 
federal policy) . And, still, in 2005 the Congress holds 
investigations into a corrupt BIA system that continues to 
prey upon Indian country. These truths should argue for the 
wisdom of providing the tribes with permanent self- 
determination, self-government, and economic self- 
sufficiency. 

There are reasons these problems continue to exist. For 
example, the U.S. power over Indian Affairs is considered 
absolute. This power is considered plenary. The President 
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is charged with exercising the implementation of this far- 
reaching power. In reality, this places the BIA employees 
in the position of control, to manage, and regulate the 
affairs, rights, and resources of not only the Indian 
people but the Indian tribes and nations. Thus, it is the 
BIA that actually implements and controls Federal Indian 
policy, programs, services, and functions, as federal 
employees . 

Over time, the Bureau had continued to expand as a 
bureaucracy. The Bureau employees numbered 97 by the 
early 1860's, increased to 12, 633 by 1950 (See: House 
Report No. 2503, 82 Cong., 2d Session, Pursuant to H.Res. 
698, December 15, 1952). By the 1970's, the Bureau 
would expand to 16,000 employees, reaching 18,000 
including part-time employees (See: Final Report, Vol . 
One, p.254 of American Indian Policy Review Commission, 
Submitted to Congress on May 17, 1977). 

The Bureau of Indian Affairs was reported, by the 
American Indian Policy Review Commission as: "Present 
budgetary practices do not provide an equitable share of Federal 
appropriations for Indian services for the direct benefit of Indians. 
Instead, the ratio of one Federal administrator for every 19 
Indians illustrates that the Government's massive administrative 
organization absorbs an inordinately large proportion of Indian 
appropriations to support Federal employees. Rather than benefiting 
the tribes directly, relatively high Federal salaries result in 
expenditures constituting transfer payments to civil servants" (p.227. 
Final Report, Vol. One, 1977) . 

These employees were powerful as a result of their 
rights as civil service employees. Whenever congress 
investigates the Bureau, and considers how to transfer 
control to the tribes, it should address the "bureaucratic 
buffer system." Bureaucrats are not fired, they are 
transferred to another department, another agency, another 
level of government. Some are elevated for implementation 
of policy, and some are demoted for not complying. 
Ultimately, they see themselves as outliving each 
administration. They see themselves as in control over the 
long-term. 

This political protectionism is a key hindrance to 
tribal governments. Many times Interior officials and 
corporations are in conflict with protecting the interests 
of the Indians versus allowing contracts that exploit 
Indian natural resources. There has been a lot of room for 
corruption, fraud, and unconscionable contracting- 
located along a continuum of light graft to absolute 
criminal activities. Most often no corrective action has 
been taken. This has been a common pattern. 

All to often, the Department of Interior/Bureau of 
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Indian Affairs has been a haven for private corporations. 
The management of Indian natural resource opens 
opportunities to contacting power and influence with non- 
Indian corporations and private business. For example, the 
Secretary of Interior got President Carter to sign the 
Hopi/Navajo Relocation Bill and then became President of 
Peabody Mining and Coal Company that had contracts tied to 
the settlement lands that were being opened up. 

During the 1980' s hearing process, many tribal leaders 
were concerned because the hearings were closed. If the 
process was more fair then tribes could have addressed the 
real problems. To many tribes, the whole investigative 
process was controlled to prevent disclosure of the extent 
of fraud and corruption found in the administration of 
Indian estates. The legal test of honesty in government 
will be whether or not the Indian victims will be placed 
back into the financial position they would have been had 
the fraud and corruption not taken place. In the late 
1980' s, some leadership feared there would be BIA 
retaliation, if they came forward. Today the issue is 
raised by the Cobell Case and this fear is not felt because 
of the control exerted by the court. 

Still, the Bureau is seen as a jungle of abuse of the 
'wards' long-term interests. One fact that was brought out 
in the Pre-Cobell time period was that ninety-percent (90%) 
of all appropriations for Indian Affairs was used for the 
Bureau itself. This left ten-percent (10%) available for 
the tribes and urban Indian organizations. A majority of 
this then went toward setting up the tribal administration 
to manage the program. Administrative wages and expenses 
consumed most of what funds were left. This left very 
little for actual services to the Indian people. Deducted 
from this was the federal and state taxes (e.g., FICA, 
FUTA) . Tribes were expected to perform the same services, 
functions, and programs under 93-638 self-determination 
contracts but with less money. 

Thus, before Self-government came into existence, three- 
percent of one-billion annual BIA appropriations made it to 
Indian country. While tribes were highly impoverished the 
Bureau worried about meeting the next annual cost-of- 
living increases for its civil service employees. This 
translated in more deductions from funds available to the 
tribes for contracting (P.L. 93-638) . Tribal inability to 
undo the damage done by the BIA mismanaged trust system has 
only added frustration to an already failing system. In 
addition, it is a problem to work with the neo- 
paternalistic Office of the Special Trustee (headed by Ross 
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Swimmer) . Tribal hatred for this Office has resulted in 
tribal leadership seelcing trust reform and elimination of 
this office. The Office has already consumed nearly a 
billion dollars on itself and has not accomplished any 

meaningful trust reform. 

The BIA failed in its duty and responsibility to assure 
the heirs of the Indian land owners would inherit the 

estates. Indian lands have passed from one generation to 
the other without (probate) division amongst the heirs. 
This is the fractionated heirship problem plaguing Indian 
Country. Under amendments to the Indian Land 

Consolidation Act, the BIA argues that the tribes have to 
have 100% of the owners agree to all binding land 
contracts- even though it (the BIA) never had too. The 

Bureau was all powerful and could lease, rent, or even 
sell the Indians lands and resources without their 

signature. The BIA had control of the resulting revenues as 
"Individual Indian Money Accounts." It was suppose to have 
issued out payments , dividends, and financial 
statements. The only problem is that the BIA cannot prove 
it ever made the payments to the Indians . The Cobell case 
is currently battling this conflict. In the meanwhile, the 
tribal governments have inherited the fractionated heirship 
problem via the Land Consolidation Act, as amended. The 
federal government has done little to clear up the land 
crisis of Indian Country. It basically walked away free of 
any legal burdens outside of making nominal financial 
commitments to help tribes buy back fractionated land 
holdings . 

In the case of the Lummi Indian Reservation, land 
ownership & inheritance was suppose to be in accordance to 
the treaty. The land was not covered by the General 
Allotment Act (originally and as amended) . Treaty 
restricted fee patents were issued not "trust patents;" 
except in the unique case of "Davie Crow Skootah" lands. 
He was an ex-slave of a Lummi family and freed under terms 
of the treaty. He died without heirs. In that instance 
Congress specifically directed "issuance of patents to 
landless Lummi, in accordance to the general allotment 
laws." Under this special law a few Lummi trust patents 
were issued. 

Lummi (Treaty Assignment) heirship has been in a 
chaotic state. The undivided, multiple owners, fractionated 
interests inherited under the "trust system" has nearly 
destroyed the economic value of Lummi treaty property. BIA 
Mismanagement of the leasing, rent, or sale contracts 
impacted Lummi as well. The Lummi Nation has assumed self- 
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government responsibility of this BIA program but the 
funding level is not enough to resolve the long-term 
problems transferred to the tribe. 

Took our Land, our Fish, our Game, and now Taxation takes 
More: 

In addition, the Internal Revenue Service had 
coordinated a series of direct challenges to individual 
Indian ownership of "trust lands and resources." The IRS 
had processed cases through the Tax Courts- which has 
methodologically attacked the tax exempt status of the 
tribal Indians' (See: Squire , 1956) incomes derived from 
their Indian lands & natural resources. The IRS is 
attempting to tax everything in Indian Country. The IRS 
position is that "Indians are citizens, all citizens pay 
taxes, therefore Indians pay taxes." In this process, the 
Bureau of Indian Affairs had been cooperative with its sis- 
ter-agency (IRS) and routinely turns over records and 
files on accounts. 

From 1982 to 1988, the Lummi Nation directed its Treaty 
Protection Task Force to coordinate a national and 
international campaign to reverse IRS actions taxing 
treaty-protected fishing income. This IRS activity was in 
accordance to an Opinion of the Department of Interior 
Solicitor's Office (November 7, 1940) which argued that 

Indian citizens had become subjected to the tax laws as 
any other citizen, irrespective of the constitutional 
limitations normally applicable to this question of the 
non-taxable status of Indians. In 1988, after a majority 
of the Indian tribes in America rallied to the Lummi' s 
request for support, as well as many local, regional, 
national, and international non-Indian groups, the 
President signed a new law that confirmed that "Indian 
fishing rights income was tax-exempt" (now listed as 
Section 7873 of the IRC) . 

The big question remains as to whether or not 
incomes derived from harvesting natural resources reserved 
by Indian tribes are for the exclusive use of the Indians 
and tribes or does the government get another share of the 
treaty resources in the form of federal taxes. The IRS has 
been slowly processing tax cases against individual, 
impoverished Native Americans since the Interior's 
Solicitor's Opinion was issued. It singles out a tribal 
Indian, files a claim against him as a citizen, and blocks 
the tribe's intervention since it is between the government 
and a citizen. The individual is told to pay the assessed 
taxes, punished with fines and interest. Under fear the 



303 


A Brief History Of The Lummi Nation’s Treaty Relationship My 26 , 2005 

With the United States Government Page 30 

individual settles- usually because they cannot afford a 
lawyer. This becomes another case precedent used against 
the next Indian. 

There has been over sixty-five years of court cases 
against individual Indians, which have slowly eroded the 
tax base of the tribal governments in favor of the non- 
Indian federal government. The tribal Indians did not have 
to be specifically exempted from federal taxation before 
because of the constitutional language. Now, since they 
cannot point to such exemptions in the IRC they are 
confronted with taxation. At one time, it was a matter of 
canon of construction of written documents (treaties, 
constitution, other contracts) that if the language was 
ambiguous then it had to be interpreted in favor of the 
Indians. This is not the case in tax court. 

The modern day Indian tribal governments should hold to 
the idea that taxation is additional federal taking from 
the whole resources that were set aside for the Indians 
exclusive use. The US got its share in the treaty cessions. 
To take more in the form of taxes is a treaty violation. 
And, as we have found, it violates the intent of the 
constitutional relationship with the Indians. A couple 
congressional leaders, during the IRS campaign, wanted the 
Lummi to agree to legislative language that would prevent 
all other tribes from arguing the treaty-protection point 
over taxation of income derived from the economic value of 
reserved natural resources- if we wanted their support for 
the language that became Section 7873 IRC. We refused. We 
clearly declared that we would rather let the bill die then 
to sell out the rights of other Indian Nations. We won out 
in the end without compromising other treaty tribes. 

The position of the Lummi Nation is that all natural 
resources protected by treaty, executive order, or federal 
statute, for the Indian tribes and people are owned 
exclusively by the Indians and this includes the whole 
economic values of the same, that federal taxation of the 
income is a form of additional taking. The U.S. received 
more than 3.5 million square miles of land and natural 
resources from the tribes by Peace Treaties. It cannot take 
more in the form of taxation. The land and natural 
resources have econom.ic value. When that value translates 
into actual income then the IRS works to apply the Federal 
Income Tax to it. This is a form of taking an additional 
share of the resources reserved for the Indians exclusive 
use. The power to tax a right is the power to destroy it. 
Thus, as stated above, all natural resources owned by 
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tribal Indians, and the incomes derived therefrom, should 
be covered by Section 7873. 

Also, the tribal Indians were never suppose to be 
covered by the U.S. Constitution- i.e., as citizens or 
members of the society that was delegating the powers to 
the national government. We were excluded from being 
counted, being represented, and from taxation. The 14**' 
Amendment guaranteed we were to remain tribal Indians and 
not citizens of the U.S. or the individual states. The 14*** 
Amendment did not amend Article I, Section 2, Clause 3; nor 
did the le*** amend it, nor did the 16*** amendment amend the 
14**' amendment. We are still tribal people and not taxable 
under the constitution. So, the federal income tax should 
not apply to tribal Indian wages and incomes originating in 
Indian Country. A compromise measure would to have the 
congress authorize incomes inside Indian Country, assessed 
in accordance to the Indian Tribal Governmental Tax Status 
Act, to be treated the same as a 'foreign income tax' and 
written against the federal income tax; provided that 
income is not directly derived from treaty, executive 
order, or statutory protected natural resources set-aside 
for the Indians exclusive use. 

Luwmi Leadership Demand Permanent Govemment-to-government 
status : 

The Lummi leadership had worked with the Alliance of 
American Indian Leaders in the 1980s. We mutually saw 
Indian sovereignty protection as the top of the list of 
important issues. We explored questions as to what is the 
alternative to a BIA in the Department of Interior? The 
idea of the Department of Indian Affairs was considered a 
long-term goal. All BIA duties, responsibilities, 

functions, and trust obligations would be transferred 
from Interior to this new department. The other eleven 
federal departments and agencies would transfer their 
"Indian desk" operations as well. The centralization of 
functions and services, specially earmarked for Indian 
country, through this department would theoretically 

streamline Indian Affairs and make them more accessible 
to the tribal governments and Indian people. It would be 
the basis for real government to government relationships 
between the Indian Tribes and the United States. 

This would, in time, help place the tribes in closer 
control and influence over their records, resources, and 
planning & implementation of the self-determination and 
self-government policies of the recent and current 
administrations and congresses OS’"* to lOD***) . The self- 
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government laws have encouraged the 270 self-government 
tribes to more actively participate in the "Departments" 
development of congressional appropriation requests and the 
respective allocation of funds to the tribes. The main 
battle confronting the self-governance tribes today is the 
drain of BIA funds caused by the Office of Special Trustee. 
It is because of this office tribes are more adamantly 
demanding 'trust reform' along with the Cobell Case 
settlement. 

The remedy for removing some of the tribal self- 
determination stumbling blocks is increasing tribal self- 
government. Self-governance brings the tribes into a closer 
status of that associated with the "Trust Territories." In 
their case, the U.S. assures that annual appropriations are 
directly sent to the trust territory governments as a 
whole sum for their domestic allocation based on need and 
mandate. The self-governance tribes seek the same 
congressional consideration and treatment by law. 

If Self-governance is expected to really be suc- 
cessful then the other federal departments and agencies 
will have to comply. They will have to work with Indian 
Country to develop funding formulas that will provide for 
the tribes- even though they may not have had a history of 
helping the tribes. They historically viewed the tribes as 
an "Interior" matter. Their staff and personnel are less 
informed then the Bureau employees about Indian law, 
policies, rules, regulations, treaties, agreements, and 
history. Obligations under the Sacred Trust of Civilization 
Doctrine is binding upon their departments/agencies as 
well . 

The Alliance Tribes were concerned about claims that 
the Constitution is the foundation of the Plenary Power 
over Indians. This power supposedly derived from the 
Indian Commerce Clause (Art. I, Section 8, Clause 3). This 

clause provides the " Congress shall have the power 

to regulate commerce with Foreign Nations, amongst the 
several States, and with the Indian Tribes." 

It is true. The O.S. Congress and President can 
regulate trade and commerce with the "foreign nations;" for 
example, legislation on imports, exports, and foreign 
trade zones, or negotiation of tax treaties. The main 
point is that the Congress does exercise constitutionally 
provided power in a plenary form. This a power of the 
national government and not the individual state 
governments. But, we do not claim that the 0.S. has 
plenary power over the foreign nations that buy, 
purchase, or import U.S. made goods. And, when the U.S. 
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enters a trade and tax treaty with another foreign 

state or nation that foreign power does not consider 
itself subjected to U.S. plenary power. 

Another part of the clause is found to apply to the 
"amongst the several state." This has had significant 
implications for interstate commerce and federal 
jurisdiction above and beyond the individual states. There 
is the overriding "preemption of jurisdiction" by the 
federal government in such interstate relationships. 
Interstate commerce has significant implications to the 
commercial health of the whole nation. The supremacy 
clause reinforces the congress and court conclusions on 
the same. But, the Congress and President do not have 

absolute power over the intrastate commerce- jurisdiction 
primarily attaches when the goods move across state 
borders . 

In speaking of this power to regulate commerce of the 
individual states in the United States, in light of the 
idea that the states retained no rights to regulate such 
national and interstate aspects of commerce, under the 
Doctrine of Plenary Power of the D.S. Congress, John 
Marshall wrote, in Gibbons v. Ogden 19 U.S. (6 Wheat. ) 1 
(1824), that: "This power, like all others vested in congress, is 
complete in Itself, may be exercised to its utmost extent, and ac- 
knowledges no limitations, other than are prescribed in the 

constitution. , . . If, as has always been understood, the 
sovereignty of congress, though limited to specified objects, is 
plenary as to those objects, the power over commerce with foreign 
nations, and amongst the several states, is vested in congress as 
absolutely as it would be in a single government." 

But it does take state and United States cooperation. 
This is exemplified by development of Uniform Commercial 
Codes, and it enactment by the individual states (whole or 
partially) . This system is indicative that the congress 
does not rule absolutely irrespective of state likes and 
dislikes. We can understand this in that the federal 
system incorporates the mutual interest of the Union and 
that of the individual state. 

Now, we come to the part of the commerce clause that 
states, "and with the Indian tribes." Once this was argued 
as the source of the plenary power over Indian Affairs. In 
a choice between whether or not the Congress or the 
individual states shall regulate commerce with the Indian 
tribes then it is the Congress that has the plenary power 
and preemptory control of this relationship. In United 
States V. Kaqama , 118 U.S. 375 (1886) it was found that "it 
would be a strained construction" to make the Commerce 
Clause the sole source of plenary power over the Indian 
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tribes. The Commerce Clause is intended to regulate trade 
and not all aspects of life and government of the Indian 
tribes . 

Milner Ball, in the American Bar Foundation Research 
Journal, Constitution, Court, Indian Tribes, 1987, stated 
it well on page 61, as follows; "Because we say we have a 
government of laws and not men, we hold our government to be limited 
and to have no unlimited power. If the federal government 
nevertheless exercises unrestrained power over Indian nations, then 
what we say is not true, and we have a different kind of government 
than we think we have. And if our government is different in fact in 
relation to Native Americans , perhaps it is not what we believe it 
is in relation to other Americans , including ourselves . The Court 
is regarded as the institution of restraint and a protector of 
rights. If the Court restrains neither Congress nor itself in taking 
away tribal rights, then we are confronted by a fundamental 
contradiction between our political rhetoric and our political 
realities . " 

The United States should continue to legislate on 
Indian coramerce and trade positively in favor of Indian 
country. The Congress did this when it enacted the Indian 
Gaining Regulatory Act (Lummi helped secure the 'Grandfather 
Clause" in the legislation) . It improved the opportunities 
for many tribes but not all. The IGRA is not a solution 
that benefits all tribes. There is a need for congressional 
authorization for Indian economic empowerment zones and 
tax-exempt bonding, and other ideas that shall help level 
the economic playing field. Indian Country has been locked 
out of the economic booms of the past. We need to be able 
to plan for and implement a better economic future. 

Felix Cohen stated, in 1953, very explicitly his fear 

that the treatment of the American Indian is in reality a 
reflection of the political weakening of the whole 
constitutional foundations of the institution known as 
the United States of America, as follows: "Like the 

miner's canary, the Indian marks the shift from fresh air to poison 
gas in our political atmosphere; and our treatment of the American 
Indian, even more than our treatment of other minorities, reflects the 
rise and fall of our democratic faith." 

We wonder what it is that allows the constant taking 

of Indian rights and resources for private and public 

financial gains. Corporate and private interests have 
continued to be able manipulate changes in the laws to 
allow exploitation, and sometimes outright thief, of Indian 
natural resources. For example, there was the General 
Allotment Act of 1887 to 1934 (Dawes Act, 24 Stat. 388), 
the Alaskan Native Land Claims Settlement Act of 1971 (43 

U.S.C.A., Sec. 1601-1628), the Navajo and Hopi Relocation 
Act, and many others. 

While contrary to international and national canons of 
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construction of treaties and written documents, these acts 
of taking have been allowed by the U.S. Supreme Court. It 
has been considered legal under plenary power over Indian 
Tribes or justified by the alleged "Conquest" of the Indian 
Tribes { a legal fiction applied to all the tribes that 
treatied with the United States, as decided in the case of 
Tee-Hit-Ton , 384 U.S. 272 (1955)). 

The financial rewards of the Dawes Act was the model 
for the Alaskan Native Land Claims Settlement Act. The 
Alaskan Natives have met the same fate that the Indian 
peoples of the lower 48 states encountered, under the 
earlier version of the allotment system. It was all about 
taking Indian lands. The Alaskan Natives will soon find 
themselves impoverished and homeless in their own native 
lands. They have already primarily lost their fishing 
rights and resources due to state control, even though the 
State of Alaska disclaimed this jurisdiction in its 
constitution. The one billion dollars appropriated for the 
purchase is less than the federal taxes gained off the 
economic boom of exploiting the native resources. 

The Hopi and Navajo lost more. They were confronted with 
major land takings. The corporations and politicians got 
away with it. The Hopi and Navajos are being relocated 
forcibly under federal supervision and directive, so they 
will no any longer dispute the Joint Use Area; during all 
this the corporations and companies that specialized in 
coal, uranium and oil extraction were reaping billion 
dollar benefits from the opening of the lands to resource 
extraction. In addition, the U.S. is gaining federal taxes 
and fees from each transaction. The march of the Hopi and 
Navajo is no different then the Trail of Tears of the Five 
Civilized Tribes of the 1830' s. it is all about 'taking 
more' from the poor Indian Nations and people. 

We wonder how this is ignored by American society. 
Generally, it begins with the propaganda and indoctrination 
that the American Indians and the general public at large 
are subjected too. For example, history is taught the 
Indians were all savages, heathens, pagans, and ruthlessly 
warring upon the poor defenseless women and children of 
the frontier. What is not taught is the m.any gifts and 
contributions that the American Indians have made to the 
nation and American Society. 

The United States is fond of teaching about the 1787 
Constitutional Convention and the Founding Fathers. What 
is not taught is that the Iroquois Confederacy was a model 
for 1787 draft constitution. The Founding Fathers were 
instructed and taught the technique of government that 
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the Indians so readily cherished. This became a part of 
the American Dream. (See; Forgotten Founding Fathers, by 
Bruce Johanson, 1982 and his Exemplars of Liberty) . 

The Indian Confederacies contributed to the roots of the 
constitution. There was, then, an emerging reality that 
reflected colonial visions for every man, woman, and child 
to want and protect their inalienable rights. These 
rights were added to become the Bill of Rights (First Ten 
Amendments) . In the beginning, the United States sought to 
assure that there would not be a king, a queen, a 
dictator, a paramount reflective of the European style of 
sovereignty. To assure this, the systems of checks and 
balances and separation of powers, as exemplified by the 
Iroquois Confederacy in their Great Lake of Peace, was 
written into the Constitution. The Founding Fathers 
learned from the Indian peoples about their beliefs in 
governments and individual freedoms. 

The Lummi Tribe, and the members of the Alliance of 
American Indian Leaders (formed in 1986), believed that 
there is more to the Constitution then was being 
admitted. They believed there was more to the reasons 
certain constitutional provisions applied to the 
tribes governmental relationship with the United States. 
The Alliance and the American Indian Rights Association, 
in October 1987, set out to investigate the following 
applicable provisions of the Constitution: 

APPORTIONMENT CLAUSE- INDIAN CITIZENSHIP 

"Representatives and direct taxes shall be apportioned among the 
States which may be included within this Union, according to their 
respective Numbers, which shall be determined by adding the whole 
Number of free persons, including those bound to Service for a Term 
of Years, and excluding Indians not taxed, three fifths of all other 
persons." [Article 1, Section 2, Clause 3] 

"Representatives shall be apportioned among the several States 
according to their numbers, counting the whole number of persons in 
each State, excluding Indians not taxed." [14'*' Amendment, 1868] 

TREATY-MAKING POWER- INDIAN TREATIES AND FEDERAL RESPONSIBILITY. 

"He [the President] shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two-thirds of the 
Senators present concur. . . >' [Article II, Section 2, Clause 2] 

COMMERCE CLAUSE- PLENARY POWER OF CONGRESS 

"The Congress shall have Power. . . To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes. . 

. " [Article I, Section 8, Clause 3] 

VALIDATION OF PRIOR DEBTS AND ENGAGEMENTS- TREATIES AND SUPREMACY 
CLAUSE 

"All Debts contracted and Engagements entered into. 


before the 
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Adoption of this Constitution, shall be valid against the United States 
under this Constitution, as under the Confederacy. 

This Constitution, the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, 
under the Authority of the United States, shall be the supreme law 
of the land; and Judges in every State shall be bound thereby, 
anything in the Constitution of 

Laws of any State to the Contrary notwithstanding." [Article VI, 

Clause 1 & 2] 

THE JUDICIAL POWER 

"The judicial power shall extend to all cases, in law and Equity, 
arising under this Constitution, the laws of the United States, 
and Treaties made, or which shall be made, under their Authority; 
[Article III, Section 2, Clause 1] 

In review of the history of the Constitution, we came to 
understand that the Indians were directly and indirectly 
written into the whole concept of the constitution. We 
came to understand the Indian people were part of the roots 
of the guaranteed freedoms and contributed to the Checks 
and Balances and Separation of Powers systems. The symbol 
of the Eagle clutching the bungle of arrows is a lesson 
in unity shown by the Iroquois Confederacy to the colo- 
nies . 

The anti-Indian elements can dig and search and 
attempt to find a way to blame or deface the pride of 
tribal self-government and self-determination. They can 
deny that their challenges to the integrity of tribal 
leadership and tribal self-rule is not a matter that the 
Congress should be concerned with; but, in the end, it is 
all about removing land and natural resource ownership 
from the Indians, and the tax benefits to non-Indian 
government . 

The Lummi Nation has been concerned about the cancer 
growing in the U.S. Constitution. America, in general, 
empowers the constitution as the mandate of the People, a 
grant of powers from them to their Congress, President, 
and the Court. Do the "People" understand the damage done 
to their Constitution when legal fictions are applied to 
Native America. If fictions can be created to govern our 
lives and economies then it shall eventually spread to 
impact their constitutional rights as well. 

We appreciated when the U.S. Congress heard tribal 
calls for Self-governance, based on treaties reinforced 
by the power of the U.S. Constitution. We call for a 
continued dialogue on keeping the government— to~government 
relationship the center of Indian Affairs. In the pre-self- 
government era, Lummi lobbied all across the United States 
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and Congress during the 99’^*' and Congresses, to secure 

passage of Senate Concurrent Resolution 76 (introduced by 
Senators Inouye, Evans, DeConcinl, Burdick, McCain, and 
fourteen other co-sponsors, on September 16, 1987, with 

a Senate Select Committee on Indian Affairs Hearing on 
December 2, 1987 (lOO'^^ Congress, 2d Session, Calendar 
No. 1026, Report 100-565) and House Concurrent Resolution 
#331, 

Both were expressing appreciation and recognition, 
during the 200*^^ Year Celebration of the U.S. Constitution, 
to the Iroquois Confederacy for being models for the 
form of constitutional government established. The House 
resolution passed the Congress in 1988 (after the House 
Interior & Insular Affairs Committee Hearing on 
September 22, 1980) . The resolution, also, was an 

expression of Congressional policy to maintain and 
reaffirm the "government-to-government" relationship with 
the tribes . 

On October 10*^^, 1988, President-elect George Bush, Sr., 
had written to tribal leaders. In his communication. 
President Bush declared his policy position to recognize 
the government-to-government" relationship with the Indian 
tribes. This policy was in pursuant of that which was 
established by the Reagan Administration. The Lummi are in 
agreement with other tribes and call for the maintenance 
of this policy statement during the second term of George 
Bush, Jr. 

The June 14, 1991, the White House "STATEMENT BY 
PRESIDENT BUSH"- Reaffirming the Government-to-Government 
Relationship Between the Federal Government and Tribal 
Government, stated, that: "This government-to-government 
relationship is the result of sovereign and independent 
tribal governments being incorporated into the fabric of 
our Nation, of Indian tribes becoming what our courts 
have come to refer to as quasi-sovereign domestic dependent 
nations. Over the years the relationship has flourished, 
grown, and evolved into a vibrant partnership in which 
over 500 tribal governments stand shoulder to shoulder with 
the other governmental units that form our Republic." 

Could this policy be the basis for future expansion (or 
rather, recovery) of tribal self-governance and self- 
determination, under George Bush, Jr.? We can at least 
rest assured that the policy is not objectionable to the 
Congress. Congressman Ben Nighthorse Campbell, speaking at 
the House hearing HCR #331, stated: "... there (was) no 
opposition to this Iroquois Resolution. Quite frankly, the 
general sentiment is that the U.S. Congress will begin the 



312 


A Brief History Of The Lummi Nation’s Treaty Relationship 
With the United States Government 


July 26, 2005 
Page 39 


next two-hundred years on the right footing. " This 
statement was meant to clarify, we presumed, to those 
concerned about the passage of the resolution that this 
process not only recognized the contributions of Native 
Americans to the constitutional form of government but to 
confirm the foundations upon which the relationship is 
governed. We seek to have the Presidency and Congress 
advocate a strong, joint policy, and to ultimately 
influence the O.S. Supreme Court in its decisions on 
tribal government and jurisdiction. 

The Lummi Tribe knows that 1953 House Joint Resolution 
108 (passed by the Congress and signed by the President) , 
which was the "termination policy, " was allowed to remain 
on the federal and legislative books continuously, and 
up and until the 100*^*’ Congress repudiated the language in 
passage of Public Law 100-297. There were more than 
fifteen attempts to get Congress to repudiate this policy, 
between 1953 to 1988. While recent enactments called for 
"self-determination," the Termination policy remained a 
part of federal duality of policy. The Lummi and Quinault 
Nations asked Senator Evans to secure repudiation of the 
policy and he did. It was hoped that repudiation would 
impact the Congress, the President, and the Court more 
positively. 

The Lummi Tribe specifically calls attention to 
passage of Public Law 100-647, Title III, Section 301, 
which created the "Tribal Self-governance Demonstration 
Project." The tribes that originally participated in this 
project appreciated the consideration of the Senate Select 
Committee on Indian Affairs under recommendations per 
S.1703 and the final authorization language for the 
appropriations found in the Conference Report to Accompany 
H.J. Res. 395, on 889 (Report 100-498), which funded 
the Self-governance Demonstration Project Tribes. These 
initiatives were further indications of the willingness of 
the U.S. Congress to continue to honor the current 
policy. 

It is through the type of resolutions and legislative 
authorization language exemplified above that that we 
find the Congress is in closer reality to the Founding 
Father's constitutional intentions. The disclosure by the 
Arizona Republic (1986) only forced America to consider the 
political truth- the 'Trust System' is a failure. The First 
Americans, the friends of colonialists and the emerging 
states, and friends of the emerging nationalists and feder- 
alists, were the models of the constitution, and were 
distinctively recognized as a political population set 
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apart from all others by the constitution. But this 
separate status was not intended to institute the 
marginalization the tribal people under the flawed federal 
'Trust' system. 

If the U.S. Congress digs deep then the skeleton shall 
be found in it's own political closet. In the past, 
the Congress, Presidency, and Judiciary have all weighted 
the value of constitutional protection and justice for 
Indians against the benefits of economic gain to the 
citizens, states, and nation. And the political formula 
always equated to Indian lost, even while other politicians 
argued for the protection of the nation' s integrity and 
honor . 

All to often, political-legal conflicts over 
jurisdiction and application of laws, rules, regulation, 
and taxing authority within the boundaries of Indian 
reservations have been interpreted to empower the non- 
Indian governmental interests- to the detriment of the 
"ward" and the "lesser power." When litigated the courts 
declare the question in favor of the states or nation. 
Consider the case where Washington State failed to abide by 
the federal law that authorized their assumption of P.L. 
280 Jurisdiction over Lummi Indian lands and people. The 
state failed to amend its paramount law (state 
constitution)- which forbid assumption of such jurisdic- 
tion. The U.S. Supreme Court, instead of ordering 
compliance, said the State meant to abide by the state 


(constitutional) 

admission. 

law- 

which was required 

at 

Union 

We may wonder 

how 

the above applies to 

the 

Indian 


treaties and the questions of economic development, 
jurisdiction, and the sacred trust of civilization 
assumed by the United States. It is not as difficult 
as it appears. The United States can, under its plenary 
power over interstate commerce and Indian commerce regulate 
trade and commerce with Indian country, such that it 
allows for the opportunity for Indian tribes and 
peoples to develop their human and natural resource base, 
without the interference of the individual states or 
federal government. Indian reserves should be allowed to 
develop the infrastructures and codes systems necessary to 
justify and encourage economic and business development, 
without fear of long, drawn out, expensive litigation with 
the states or federal governments over taxation. 

Many politicians and lawyers say the questions on 
civil, criminal, and taxing jurisdiction is to complex to 
resolve. But, the question of civil jurisdiction still 
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rests with the Indian tribes, at least until he congress 
or the court decides otherwise. The question of criminal 
jurisdiction over non-Indians as decided in Oliphant v. 
Suquamish , 435 U.S, 191 (1978) left the tribes with only 

the power to exclude non-Indian criminals from the 
reservation, since they cannot prosecute in tribal court. 

What is true with the Lummis is that the treaties allow 
for the tribe to hold and restrain violators, until the 
proper authorities (federal officers) take custody, if 
said person has violated applicable laws (federal) . But, 
tribal officers making such arrests face lawsuit for 
illegal arrest and custody of the defendants/criminals 
person. In the end, non-Indian criminals have more rights 
than the tribal collective. We are not allowed as a matter 
of federal court made law to protect ourselves. 

The Congress can deal with these issues. The Congress 
enacted the Trade and Intercourse Acts to govern the 
encounters between the races before. This is within 
precedence to do so to meet the modern day concerns. . . 
on a government-to-government basis. It is a complex 
process but was successful in the interstate example of the 
Uniform Commercial Code process. This could be a model 
for addressing tribal economic development within the 
limits of a state economy or the Nation. 

A significant portion of the economic and revenue 
problems of Indian country could be eliminated if the U.S. 
Congress and President would stop the unconstitutional 
taxation of Indian incomes derived from Indian natural 
resources, commercial ventures, and governmental operations 
located inside of Indian Country. The state (s) and federal 
government drain off tax revenues before the tribes can 
make their own assessments and allocated revenues to 
support essential governmental functions & services. 

America has a long ways to go before it comprehends 
the damage done to the rights of not just the Indians but 
the nation and the popular constitution. Tomorrow it will 
be the rights of the multi-national corporations that take 
precedence over all others. Thus begins the privatization 
of national government. But, the Lummi Nation is exercising 
self-determination and self-government. We are seeking 
economic self-sufficiency without surrendering our inherent 
sovereignty and the rights of future generations. We 
believe the Federal Indian Policy should permanently be 
interpreted as one that is government-to-government- as 
founded upon the U.S. Constitution (SCR #76 and HCR #331), 
as envisioned by the Founding Fathers in 1787, and as 
understood during the 39“/40“ Congresses Reconstruction 

Debates over application of the 14“ Amendment to the tribal 
iudians ( Excluding Indians not taxed^ ) 
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SHIFTING JURISDICTION OVER INDIAN AFFAIRS: 

After the formation of the United States, during President Washington’s 
administration, Indian Affairs was under the jurisdiction of the War Department. 
Commerce with the Indian Tribes was regulated through legislation and Indian Trading 
Houses. Over time, the War Department proved to be in conflict with managing Indian 
Affairs versus going to war with the tribes. But, the main problem was that military 
personnel were not trustworthy. In 1848, Indian Affairs was transferred to the 
Department of Interior. But, first, in 1 846, the Department conducted a survey of Indian 
Country to determine over who, what, and where it was assuming jurisdiction. At this 
time, it was believed that Indian Affairs may be better managed by civil servants rather 
than military personnel. 

By the early 1 870’s, the Bureau of Indian Affairs was called before congressional 
committees. There were on-going congressional investigations into extensive fraud & 
mismanagement of the contracts governing access to Indian land & natural resources. It 
became clear that to protect the Indians’ interests would require a revamping of the 
federal laws governing contracts with Indian Country. At this time, in search of a better 
system, President Grant transferred jurisdiction over Indian Country to the Churches. 

This lead to the institutionalization of the Religious Crimes Code (DOI Circular #1665) 
that deprived Native Americans of their rights to practice traditional spirituality. 

Indian Affairs has been within the Department of Interior since 1848, along with 
fish, wildlife, and parks. All the other federal departments, until recently, failed to 
provide services or benefits to Indian Country because “Indian Affairs” was subject to the 
jurisdiction of the Department of Interior. Thus, they had little history with serving Indian 
Country. Indian leadership has advocated creation of a ‘Department of Indian Affairs.’ If 
created, it would require the Chief Executive assures that all other federal departments 
and agencies funnel a fair percentage of their services/benefits through the department as 
a part of the govemment-to-govemment relationship with the Indian Tribes. 

POLICY CONFLICTS- FROM PATERNALISM TO SELF-GOVERNANCE: 

The national debates associated with the “reorganization” and “realignmenf ’ of 
the Department of Interior’s Trust Responsibility is one in which the Indian Self- 
Determination & Self-Govemance Policy is challenged by BIA bureaucrats that favor 
“paternalism.” Dictating patemalistically to the tribal leadership has been a standard 
mode of operation of the Bureau of Indian Affairs since it was transferred to the DOI. In 
the past, the Indian Reservations were governed over by the “Agent-in-charge” or “the 
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Farmer-in-charge” or the “the Teacher-in-charge” or the “Priest-in-charge” of the Indians 
and the respective reservations. The Indians were classified as incompetent and non- 
competent by federal law and policy. Traditional leadership was prosecuted, usually 
under the Religious Crimes Code (DOI/BIA Circular #1665). The leadership of a tribe 
needed to be recognized by the BIA agent for legitimacy. In time this expanded to require 
BIA supervisory powers instituted into tribal constitutions. 

The 1887 General Allotment Law focused upon the destruction of tribal 
government and the turning of tribal people into property owning individual citizens. 
Tribal governments fought to exist. Contrary to federal oppression, the tribal 
governments continued to exist and govern over their membership. The impacts of the 
allotment laws were devastating to the tribal governments and to tribal property owners. 

In the begiiming two-thirds of the tribes treaty-reserved lands were taken under authority 
of the General Allotment Act as surplus. More land, over time, was taken from Indians by 
authority of the 1910 amendments to the GAA and sold to non-Indians. In reaction to the 
Merriam Report (1928), the tribes encountered a sympathetic U.S. Congress that enacted 
the Indian Reorganization Act (1934). The congressional sympathy was short-lived as the 
Congress then moved toward Termination (H.J.R. #108 of 1953) as the national policy. 

The next major change came in the form of the Indian Self-Determination and 
Education Assistance Act (P.L. 93-638 of 1975). In time, due to tribal leadership 
lobbying efforts, the 638 Law was amended (late 1980’s and mid-1990’s) to authorize 
tribal “Self-Governance.” By national law, the DOI/BIA is obligated to honor and respect 
the “Self-Determining” (638 contracting) and “Self-Governing” (compacting/AFA) 
tribes. The current mode of operations being instituted by the BIA, as pertains to the 
“Trust Responsibility” conflict brings the relationship of the tribes to Ae federal 
government all the way back to the era of the General Allotment Act (1887-1934). The 
paternalistic domination of the BIA over the tribal governments is unacceptable. The 
relationship should be “govemment-to-govemment” in form. Currently, the BIA is hiding 
behind the bureaucratic reshuffling to avoid real exposure for the enormous damages it 
instituted against the native trust estates and Indian people. It has been estimated that six 
to fifteen billion dollars in trust funds are unaccounted for by the ‘guardian.’ The interest 
alone would bring the bill up to one hundred billion dollars, if historical accounting was 
performed and interest was calculated at fair market value. 

THE HISTORY OF THE LEGAL FICTION OF “INDIAN TRUST ESTATES:” 

At the time of “Discovery” (1492), Christopher Columbus summarized his 
impressions of the “Natives” found in the “New” World as, “Una Gente In Dios.” This 
translates as “One People in God.” He continued to document that the Natives were so 
kind and giving that he had to forbid his men from braking up ceramic jars and trading 
the small pieces with the Natives- for the Natives would give all they owned for those 
small gifts of the new arrivals. In the end, it was decided to translate the name of the 
Natives from a description that said “In Dios” to “Indies.” Rather than being “In God” 
people, they became the “people east of the Indus River” (known today as Indians). 
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On the third ship of Columbus’ journeys, a young man named “Las Casas” 
arrived as a “Conquistador.” However, what he witnessed was a “Native People” that 
were “Christian” by any other name. He witnessed the atrocities being waged by the 
Conquistadors against the Indians. He became the “First Bom Again” Christian in the 
New World. He would spend the rest of his life “IN DEFENSE OF THE INDIES.” His 
major debate was over whether the Sovereign of Spain had a right to wage or authorize 
an “unjust war” against the Natives. His opponent was Juan Gines Sepulveda (who never 
stepped foot in the New World). Sepulveda was defending the rights of the Conquistadors 
to rape, pillage, and steal all the property of “Indians,” as well as enslave them and work 
them to death. Sepulveda argued that in comparison to Spaniards the “Indians” were less 
than human and the relationship was more like “apes to humans.” And, if the Indians 
were not animals, then their relationship to the Spaniards was more like “women were to 
men” or “like children to adults.” He argued the teachings of Aristotle properly classified 
the Indians as only fit for being “slaves.” Las Casas made a mistake at this time of his life 
that he lived to regret, he argued that it would be better to import the Blacks of Afiica 
than to enslave the Indians. He lived to witness the birth of the Black Slave Trade into the 
New World. 

In the 1 830’s, Chief Justice Marshall picked up on the argument that was debated 
three hundred years earlier. He mled that the relationship between the Indians and the 
United States was more like “a ward to a guardian” (same as Sepulveda’s “children to 
adults”) and that the Indians “were quasi-dependent sovereignties.” This raling gave legal 
birth to “federal superiority” to the Indian Nations. It made law the belief that “Whites” 
were a superior race and the Indians were an inferior race of people. This concept of 
racial “superiority” would be a driving force behind the relocation of the Indians from the 
states east of the Mississippi and Missouri Rivers, under the Indian Removal Acts. 
Although the United States would continue to enter many treaties with the sovereign 
Indian Nations west of these rivers, it would also move toward legalizing the concept of 
“white racial superiority.” 

In 1 887, the treaty tribes of the United States still owned 1 3 8,000,000 acres of 
territory. This was land and natural resources that was not given to them by the United 
States but retained by them as the original owners. They had aboriginal title and inherent 
sovereignty over the territories. They never ceded the lands to the United States. The 
General Allotment Law (Dawes Act) was enacted that year. It claimed that the United 
States would give to each man, woman, and child on the reservations 40 to 160 acres 
(depending on availability of water for farming). The U.S. was allegedly giving to the 
Indians that which the Indians already owned. The alleged surplus lands were then 
claimed by the United States and issued out to homesteading whites under the Homestead 
Laws. By act of congress, the tribes were forced to accept pennies on the dollar value for 
the lands being taken as ‘surplus.’ 

Under the General Allotment Law, the United States claimed to own the title to 
the remaining “patented lands” until it, the United States, decided the Indian was 
competent enough to own the land (in other words, until the day the Indian was no longer 
inferior to the white man). Thus, the Indian’s land was to be protected by the “Trust 
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Patent System.” Under this system the “superior” white local governments could not tax 
the Indian’s property until authorized by the United States. Almost always, whenever a 
fee patent was issued to the Indians then local whites and their governments found ways 
to defraud the Indians of their property or take the land for failure to pay local taxes. This 
gave birth to the checker-board jurisdiction battles that are waged across Indian Country 
today between Indian tribal governments and the non-Indians living inside the reservation 
boundaries. 

To make the whole process even worse, the U.S. Congress amended the Dawes 
Act in June of 1910. This amendment gave the BIA complete control over the estates of 
any Indian person that was considered incompetent or non-competent. Bureaucratically, 
this meant that all Indians were either too young or too old to manage their own lands and 
natural resources. This law gave the BIA complete power to sell, lease, or rent the lands 
owned by the incompetent/non-competent Indian wards. As a consequence of this 
amendment, the BIA became a local real estate agent that specialized in cheaply selling 
Indian lands to local whites- theoretically for the betterment of the Indian ward. This 
process multiplied the number of land titles transferred to whites within the reservation 
boundaries. These “whites” today consider themselves too superior to Indians to be 
governed over by Indian governments. As a consequence, the local white governments 
always intervene to protect these “poor oppressed whites that are being unfairly subjected 
to the allegedly inferior governmental powers of the Indians.” 

The Indian Reorganization Act (1934) was supposed to end the damages imposed 
upon the Indians by the Dawes Act (1887, as amended 1910). Many tribes claimed their 
inherent sovereignty still existed and they did not need to “incorporate” under the laws of 
the United States. A lot of tribes were so devastated by the powers of the Dawes Act that 
“incorporation” was their only solution for salvation. The IRA did not return the 
90,000,000 of treaty-protected lands taken from the Indians; nor did it stop the BIA from 
using the powers of the 1910 amendments to further alienate more Indian reservation 
land holdings. The BIA aggressively continued to sell Indian lands under this power. By 
1948, with the firm congressional policy declaration of Termination of 1953 (HJR #108), 
the powers of the BIA to sell Indian lands was well entrenched. Indian elders and 
families, living on the reservations or off, could not even receive public assistance until 
the BIA sold all their reservation properties. The choice was “sell or starve.” And, 

Indians could not receive the treaty promises of education or medical assistance unless 
they relocated to the cities away from the reservations. 

Federal Indian Law and Policy continues to be guided by the belief that whites are 
superior to the Indians and that Indians are not capable of governing over themselves or 
managing their own properties. Las Casas argued that the Indians had an inherent, God- 
given right to be “Self-Governing.” The United States, in response to the political 
pressures of the Indian Nations, began to amend the Indian Self-determination Act (1975) 
to provide for Indian “Self-governance.” Five hundred years after Las Casas came to the 
New World, Indian tribes are finally getting what he sought to defend- their right to be 
self-governing. This transition has only been taking place since the late 1980’s. In this 
process the BIA bureaucracy is actually being replaced by the self-governing tribes. The 
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BIA (Ross Swimmer, as Assistant Secretary of Interior) aggressively sought to 
undermine and stop the “Self-Governance Compacting” amendments that were initially 
introduced. They failed and self-govemance is a modem day reality for tribal people. 

FOUNDATIONS TO INDIAN SOVEREIGNTY ARE FOUND WITHIN THE 
PEOPLE AND THE LAND: 

As a part of its political theory of how to protect the Indian People from 
unscrupulous dealings by non-Indians and their governments, the U.S. government had 
placed Indian lands into "tmst status." This status, along with the state constitutional 
disclaimers of jurisdiction over Indian lands, was believed to be an adequate means to 
protect "treaty or statutory" set-aside of land for Indians only. A part of the statutory 
theory was that the Indians, and their tribal governments, were too "incompetent or non- 
competent" to manage their lands and natural resources. The Indians had to be “civilized” 
and “Christianized” before they could be considered and treated the same as “mature, 
white people.” This view of Indian Affairs is a main part of the development of federal 
Indian law and policy. As noted above, the major part of this system of governing over 
Indians landholdings was instituted by the Dawes Act (1887, as amended 1910). Taking 
the away the Indians’ control over their own lands and natural resources, by federal law, 
undermined a foundation stone to inherent Indian self-government. 

In addition, the Indian Citizenship Act (1924) claimed to make "tribal Indians" 
citizens of the United States. For tribal government, Indian people are the foundations to 
their delegated form of sovereign (popular) governance, as is their tribal relationship to 
their aboriginal territory. However, by unilateral action, the national government declared 
both Indian lands and individual Indians as properly under the paternalistic control of the 
BIA (acting in the place of the U.S. proper). To apply the same theory of federal power 
over local non-Indian communities would undermine the theory of U.S. constitutional 
republicanism. It has only been acceptable because it was applied to what non-Indians 
considered the "savage, uncivilized, un-Christianized, tribal Indians” that were kept by 
the federal government on the reservations to protect good white folk. 

Since the BIA was managing the Indian estates, it had the “legal authority” to 
control all contracts (sales, leases, rents, etc) on those properties. The funds that derived 
from these contracts became “trust funds” and were placed in Individual Indian Money 
Accounts.” The conflict over the "trust funds" of individual Indian estates reveals a claim 
of BIA mismanagement of nearly fifteen billion dollars in lost accounts. The number of 
individual Indians impacted by the "Cobell" case ranges from 300,000 to a half million. 
The BIA was supposed to track the heirs of the tribal Indians; as a part of their legal duty 
to probate the estates of deceased Indians and assure their heirs received titles to the land. 
But the BIA is not even sure how many ‘Indian heirs’ exist. The heirs were dependent 
upon the BIA. The estate and accounts records were important in the end distribution of 
the revenues derived from trust land sales, rents or leases. Now the BIA claims to have 
lost the records, on land & namral resources sold, and the correlating financials on 
revenues derived from rents, leases, and sales contracts. The BIA is uncertain as to the 
number of Indian estates it must account for or damaged. 
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The eleven (to fifty) million or more acres of trust lands addressed in the Cobell 
case symbolizes the tip of the bureaucratic iceberg. There remains the fact that the BIA 
mismanagement of Indian lands (trust and restricted fee patent) has destroyed the 
economic value the reservation lands have for Indian owners and tribal governments. 
Because of the fractionated ownerships, the only way the lands can make income for the 
owners is for the BIA to issue contracts to non-Indians to exploit the lands and natural 
resources thereon. An individual Indian heir is rarely in the position to secure enough of a 
consolidated number of heirs to demand control over contracts tied to the estates. But, the 
BIA can do this because the 1910 amendment to the Allotment Act authorizes the BIA to 
sign for incompetent and non-competent Indians- which by law covered all Indians that 
did not have a Certificate of Competency issued by the BIA. And, now the Indian Land 
Consolidation Act is suppose to help imdo this damage to Indian Country. 

The value of land is directly associated with its use. You can harvest the natural 
resources from it. You could develop it for industrial use. You can use it for housing. 
These are examples of economic/social factors that could benefit the owner. However, 
the economic value of inherited Indian lands has been destroyed by the BlA's failures in 
processing probates, and the BIA mismanagement of the lands, the contracts, and the 
applicable accounts. These problems are compounded by the BIA failure to secure clear 
titles for the individual heirs (fractionated ownership). Indian Country suffers the highest 
socio-economic ills in the United States. Our people and tribal governments are kept 
impoverished by the federal control over our lives and resources. However, the 
alternative in the "white mind" is that the Indian must accept the "trust status" or lose it 
and have to pay taxes on their Indian lands to local white governments. Why is it such a 
leap of imagination for the non-Indians, and their representatives in government, to 
understand that Indian lands simply should remain a part of "Indian Country" and not be 
subjected to any alienation, zoning, jurisdiction, or taxation by external local, white 
governments. 

Three hundred and seventy ratified treaties set the reservation lands aside for the 
exclusive use and occupation of the "treaty Indians." Additionally, since the 1871 
congressional limitation on treaty negotiations with the Indian tribes, the use of 
congressional enactments or executive orders had added additional lands to Indian 
Country. Regardless of the type of legal authority that set the land aside for Indian 
Country- it was intended to be Indian land for Indians. These lands, and the assessed 
economic values, were not intended to be land reserves or set-asides to be used to 
stimulate local white economies as needed. The treaty reservation lands were set-aside by 
the Indians for their own use. The Indian treaty-ownership of land was intended to extend 
in perpetuity, for all future generations of "tribal Indians." Any treaty wording to the 
contrary was added the treaties contrary to the Indians’ understanding. 

Thus, it should be concluded that Indian lands, whether set-side by treaty, 
executive order, or federal statute, are reserved as a permanent part of Indian Country. 
Said lands are absolutely intended for the use and occupation of tribal Indian people. All 
Indian lands, currently not in fee status, should remain a part of Indian Country. Sales by 
Indians of trust or restricted land should only be to the tribal government henceforth. The 
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tribal government should pay current assessed value per acreage, unless otherwise 
agreed. Non-Indian ownership of reservation lands should have their lands subjected to a 
tribal governmental first right to purchase. Failure of the tribal government to purchase 
said land would free the current owner to accept the next offer. The Indian Land 
Consolidation Act should be more appropriately amended to help implement this federal 
policy intent. And, Congress should authorize and finance these purchases of non-Indian 
fee lands. The U.S. Congress, supported by the Administration, should annually 
appropriate five hundred million dollars for tribal governments to purchase fee lands 
located inside the exterior boundaries of the reservations. Said funds should annually be 
appropriated imtil all fee lands within the exterior boundaries of all the Indian 
Reservations are brought back into Indian ownership. And, finally, all lands inside Indian 
Country should be placed completely under tribal governmental control- whether in trust 
or fee status. No non-Indian government should exercise any right of taxation or 
jurisdiction over said leinds. As a part of this separation, and to ease the fears of local 
white economies, the Congress should exercise it’s Article I, Section 8, Clause 3 powers 
to “regulate commerce with the Indian tribes” and establish an interstate/intertribal 
commission to develop, by negotiation, an Indian Commerce Code that respects the 
conflicting sovereignties per questions of jurisdictional authority. 

WHEN THE SACRED TRUST OF CIVILIZATION IS VIOLATED THE 
VICTIMS HAVE TO PAY BASED ON CONGRESSIONAL PRECEDENCE. 

Once again, the U.S. Congress has been forced (in attempts to resolve legal, 
political, and financial problems created by the Cobell Case) to investigate "fraud, 
corruption, and mismanagement of Indian Affairs" within the BIA/DOI. The BIA has had 
a major but small role in Indian Affairs. Indian Affairs is more then BIA functions. It 
should be reflective of the govemment-to-govemment relationships the United States has 
with the Indian nations. The BIA should have been held responsible for coordinating the 
implementation of the "sacred trust of civilization" duty assumed by the United States, as 
well as more specific statutory-imposed trust responsibilities & duties; but in cooperation 
with all other federal departments and agencies. These duties are direct consequences of 
the United States entering treaties with the Indian Nations. The conflict associated with 
the mismanagement of Indian Affairs was behind the intent for transferring Indian Affairs 
from the Department of War to the Department of Interior, in 1848. In less than thirty 
years following that transfer, the Interior Department found itself subjected to 
congressional investigations (1870’s)- due to fraudulent and gross mismanagement of the 
Indian estates and contracting. This gave foundation to President U.S. Grant’s transfer of 
BIA control over Indians Affairs to the Christian Denominations in 1872. He believed 
that the moral underpinnings of Christian leadership would help prevent fraud and abuse 
from resurfacing in the management of Indian Affairs and estates. So the numerous 
Christian denominations divided up Indian Country between themselves. Indian 
reservation had their church priest or minister in charge of their Indian affairs. In the 
mean while, the Congress continued to investigate the contracting frauds and 
mismanagement claims against the BIA. 

In the Forty-second Congress, the Committee on Indian Affairs ordered to be 
printed (March 3, 1873) a report entitled; " RF.PORT OF THF. COMMITTER ON 
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INDIAN AFFAIRS. CONCERNING THE FRAUDS AND WRONGS COMMITTED 
AGAINST THE INDIANS. WITH MANY STATISTICS OF VALUE IN THE 
MANAGEMENT OF INDIAN AFFAIRS ." On page 8, it was noted" "A guardian who 
wasted his ward's estate as we have wasted and permitted to be wasted that of the 
Indians, who are by treaty stipulations with them put under our care and protection, 
would be mulched in damages by any court examining his accounts and held to be 
responsible on his bond." 

This report was seven hundred pages long and justified the drafting of new U.S. 
Code provisions on Indian Contracting. We note the statement from Page 7: "From these 
false grounds it is the duty of the nation to server itself at once, and for all time, with 
these is wards and defenseless ones, whom by treaties almost without number we have 
with the solemnities of supreme law, and with the nation's honor involved, promised 
protection. If the Indians were our prisoners of war they are entitled to protection of 
person and private property from despoilers. Their weakness and incapacity in financial 
transactions with designing and bad men is the open doorway leading to their danger 
and to our duty toward them, demanding, as the Indians have a right to do, our 
protection and the fulfillment of treaty stipulations with, and the high command of 
Christian duty to a helpless and untutored people, whose history fully shows that we, as a 
people, are largely accountable for their present condition, and of whose misfortunes we 
have no right to take or permit advantages. Despite the severe prejudice that has become 
nationalized and crystalized toward them, no honest man, who has traced the record, and 
considered the facts, from the discovery, considering the simple character of the 
aboriginies when discovered, will fail to condemn the provocations that on our part 
drove the Indians to be the enemy of our race, and to fear and avoid a civilization that, 
with kind and just treatment, they would have accepted and become a part of . " 

The report continued on page 9 to state: "It is the bounden duty of the United 
States to see to it that no one or more of its citizens, whether officials or otherwise and no 
person within our borders shall cheat, defraud, or do injustice to any Indian and Indians 
residing legally within our national domain. Their protection is our moral, and generally 
by treaty provisions and locality, our legal duty, against all persons whomsoever whether 
citizens of the United States or not. And any monies or other property fraudulently, 
forcibly, or by exorbitant contracts taken from them by other persons, the United States 
is duty bound to require returned to them, and to enforce that request by the necessary 
powers of the Government. And especially is this true where the fraud has been 
perpetuated by, or with the knowledge of, or with the assistance of, or in the presence of, 
a United States officer, or near to the Government, where the Indians, in their untutored 
and dependent state, are induced to act with less freedom than if not surrounded with the 
evidences of our power and superiority of advantages, both national and individual, even 
our manners and language being not well understood by them. We must consider the 
Indians as they are, and not as we are. " 

In the 10D‘ Congress, a congressional investigation was began in the aftermath of 
the 1 986 Arizona Republic Newspaper expose on fraud and corruption associated with 
the BIA management of the Indian Trust Funds (Individual Indian Money Accounts). 
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During the congressional inquiries, the national media was diverted toward focusing 
public attention to claims of fraud associated with the President of the Navajo Nation. 

The focus was no longer upon the multi-billion federal fraud conducted by the BIA, 
against the Indian wards' estates under the Trust Management system. Now the general 
public focus was upon the fact that an Indian leader may have received a gift from a 
corporate interest that had a contract with the Navajo Nation. 

During this hearing process, the Alliance of American Indian Leaders was 
monitoring the testimonies being presented. It was, at that time, Ross Swimmer, as 
Assistant Secretary of Indian Affairs presented testimony that “we (the BIA) did not lose 
billions of dollars, we only lost hundreds of millions of dollars, and that if the Indians 
could do better, we would like to see them try!” This arrogant challenge did not go 
unheeded and eventually gave birth to the "Self-governance" amendments to the Indian 
Self-determination and Education Assistance Act (P.L. 93-638). Today, different aspects 
of the BIA and the Indian Health Services are subjected to the authority of the Self- 
Governance amendments, to the benefit of the Indian Tribes that choose to participate in 
the self-governance initiatives. These are great ‘first’ steps away from the dominating 
paternalism of the past exercised by the BIA and I.H.S. 

The Interior Assistant Secretary continued to testify that the BIA diverted ninety- 
percent of all Appropriations for Indian Affairs to cover the operational costs of the 
Bureau; with only ten percent going to help the Indians. With this ten percent, the tribes 
were required to create mini-bureaucracies that would be held accountable to the BIA 
(93-638 Contracting). This tribal bureaucracy would then use a majority of the small 
contract funds on itself, with little authorized for indirect costs. The appropriations for 
“Indian Affairs” have always been extremely under-funded in comparison to the ratio of 
funds appropriated for non-Indian populations. This 93-638 contracting process resulted 
in very little direct services to the dependent tribal communities and people. 

Following this logic, it does not take a genius to figure out why the tribal 
leadership worked to secure the "Self-governance" amendments. Self-governance has 
resulted in more funds passing from the BIA and going into tribal governments and 
societies directly. This new process has helped but it is not the completed solution. 

Indians are still suffering because of other forms of mismanagement that has not been 
corrected. And, other federal departments and agencies have not been required to 
participate in the self-govemance initiatives. The other federal departments and agencies 
have a history of providing very little or absolutely no funding and services to Indian 
people or tribal governments. So, the process of identifying a historically based funding 
level for Indian tribes would not exist. Congress and the self-governing tribes would have 
to devise a financial formula to help meet the need for tribal communities. 

Examples of on-going problems is evident in the BIA’s "guardianship" over 
Indian trust lands and natural resources. The BIA exercises control over the land records. 
It controls the heirship and probate of Indian estates. It controls legal "contracting" over 
trust land and natural resources development. These "trust responsibilities" are directly 
tied to the individual Indian whose land is held in ‘trust’ because he or she is classified 
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incompetent This system does not consider the long-term tribal economic interests. This 
process hinders rather than stimulates economic development. Tribal control and 
management of land and natural resources would be more feasible and successful because 
of their local position and identification with the land and people. Most often, because the 
BIA failed to properly maintain the land records, probate records, and assure the heirs 
received benefits from their inherited estates, the "Indian lands" became useless to the 
owners. Some fractionated land have thousands of people inheriting a piece. 

Because of "BIA Relocation" of Indian members into the major cities, during the 
Termination Era (1948-1975), many of the Indian Heirs could not be located. And, just as 
many heirs are located on other reservations, away from the respective reservation estates 
of their parents or grandparents, or they are resident Indians of Canadian Bands. Thus, it 
has become impossible for on-reservation tribal members to secure enough authorization 
from the collective owners to secure permission to develop, lease, or rent the lands or 
natural resources. All to often, the BIA simply exercised the authority of the Act of June 
25, 1910. This gave it the power to sign off for incompetent or non-competent Indians. 
The BIA had the power to sell the land, or lease or rent the land, or authorize harvest 
contracts, without the Indians’ actual consent. Theoretically, the funds would go into the 
"trust accounts" and be dispersed to the individual heirs by the BIA. 

Congress recognized that the majority of inherited Indian lands were trapped in 
this legal maze and causing severe problems for Indian Country. The Congress has 
recognized that the BIA had created a legal nightmare that could not readily be resolved 
to the benefit of the Indian wards/heirs. So, the Congress enacted the Indian Lands 
Consolidation Act in the mid-1980's (as recently amended). The act gave authorization 
for tribal governments to begin buying out fractionated shares of inherited Indian lands. 
However, the Congress has not appropriated adequate funds to pay for the fractionated 
lands. The tribes end up paying the fair market price for the land. Thus, by buying out 
fractionated shares the tribes end up paying for the damages caused by the BIA 
mismanage of trust lands. If the tribes choose not to purchase the shares then the lands 
remain in limbo. In the meanwhile, the tribes are also caught in the struggle to purchase 
the ‘fee status lands’ in order to secure their homelands for future generations. Once 
again, the victim pays for the damages done to them. 

This is pretty much the same pattern of federal settlements of Indian land claims. 
The payments ultimately come out of intertribal funding allocated in the BIA budget. As 
a first step, settlement is paid out of the U.S. Settlement Account. But the federal 
department responsible for the damage claim has to reimburse the funds into the account. 
This means, for Indian Claims, that DOI/BIA appropriations are diverted back to pay for 
the settlement. This is the process favored by the Department of Justice as a policy 
matter. It will not support payments directly from the U.S. Treasury. It always results in 
funding for Indian programs/services being cut from Indian Country. This process is 
punitive to Indian Country. When a tribe wins and the federal government is forced to 
pay damages Indians and tribal governments end up with even less services. 
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The Lummi Indian Nation is very concerned about the Congressional 
investigations on BIA Mismanagement of Trust Accounts. The Cobell Case has brought 
the matter to a head. Congressional and Administration demands for a case settlement 
have been circulated. It has been stated that there will ‘be no Cobell settlement without 
trust reform and no trust reform without settling Cobell.’ It has been estimated that fifteen 
billion IIMA dollars is unaccounted for by the BIA. And, the interest on the missing 
funds, if historical accounting is successful, would amount to one hundred billion dollars 
owed to the ‘wards.’ If the past is any example then the future resolution of this problem 
will result in retaliation against Indian Country for being the victim. Will the U.S. 
Congress appropriate one hundred billion dollars to cover these accounts? No! But it 
legally should since the funds were held by the ‘Guardian’ in trust. 

Congress will appropriate one hundred billion annually for supplementing the 
War on Terrorism; but it will not honor its past commitments with Indian County. What 
type of message is this to the World? We, as Indian People, cannot rely on the 
Administration- since it cannot even keep its commitments to countries that are currently 
helping in the War on Terrorism. Indian Country has suffered under the “Terror” of “U.S. 
racial superiority” for five hundred years, and over two hundred years since the U.S. 
Constitution, and over one hundred and seventy years since the “ward to the guardian” 
ruling of Chief Justice Marshall. In the sixty-nine years since the IRA (1934), no treaty- 
lands and natural resources unlawfully taken by the Dawes Act (1887-2003) have been 
returned to the Indian Country. The many tribes have sued for recovery of their treaty 
protected lands but have only found settlements at pennies on the dollar. Tribes continue 
to deny acceptance of the settlements ordered by the Indian Court of Claims or Indian 
Claims Commission. Some are forced by congress to take the settlement offers. These 
funds, whether accepted or not, have been held by the ‘guardian’ for the ‘ward’ until the 
ward comes to their sense and accepts the unconscionable offer. 

The socio-economic conditions of the Indian people, living within the reservation 
boundaries, are just as bad as those existing in any third or fourth world country. The 
poverty, the desperation, the misery of survival on the reservations are direct reflections 
of failed Federal Policies. Instead of respecting native inherent sovereignty, the federal 
government has continued to institutionalize and exercise "paternalistic plenary power" 
over Indian Affairs. Added to this is the "states rights activists" that argue Indian 
jurisdiction over reservation lands, natural resources, and over commerce/civil actions 
taking place upon those lands are a threat to non-Indian landowners and local white 
government & economies. The non-Indians willfully entered Indian Country to buy cheap 
land from the BIA and then claimed they should not be subjected to Indian governmental 
jurisdiction. How many more centuries can "constitutional government" and "Christian 
Society" sanction claims that the "Indian" is the enemy, a threat to Christian government 
and society? How much longer can the Indian People continue to be victimized and then 
forced to pay for the damages done to them by the federal and state governments, and 
their citizens? 

Felix Cohen once said: "Like the Miner's Canary, the American Indian marks the 
shift from fresh air to poison gas in our political atmosphere: our treatment of the Indian, 
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even more than our treatment of other minorities, marks the rise and fall in our 
democratic faith.” It cannot be repeated enough, “The suffering of the Indian people on 
the reservations is a direct reflection of the impact of federal Indian laws and policies.” 
Reading behind the scenes and in between the lines, these laws and policies have always 
been drafted to protect the non-Indian more than the Indian. These laws have been 
intended to ‘kill the Indian and save the man.’ The Indians have been brainwashed, over 
the centuries, to believe they have to become a non-Indian, Christian farmer & citizen. Is 
this racist- well think of "Indian Reservations" and then the "Jewish concentration camps 
in Europe" and the "Japanese relocation camps in the United States." Tomorrow there 
may well be concentration & detention centers for ‘alleged terrorists and their co- 
conspirators.’ The only real difference is that Indians reserved their lands for homelands. 
It was not land given to the Indians by the United States. It was land set aside by the 
Indians for future generations. Today, the Indian people still refuse to surrender their 
reserved lands to non-Indian governments. Tribal governments still deny non-Indian 
governments have any lawful jurisdiction inside reservation boundaries. This sovereign 
right is so engrained in the tribal people that they choose to suffer rather than surrender 
what little treaty-protected land that is left in their care and ownership. 

THE TREATMENT OF THE AMERICAN INDIANS SHOULD BE A 
STATEMENT TO THE WORLD BY THE UNITED STATES ABOUT HOW 
FIRST WORLD NATIONS SHOULD ADDRESS RELATIONSHIPS WITH 
INDIGENOUS PEOPLES. 

The United States is one of the first (written) constitutional forms of government 
that had proclaimed that sovereignty was derived from the "People ’’ represented. The 
Constitution is a conglomerate of Old World and New World beliefs about the endowed 
rights of humankind, and that leadership is responsible to and held accountable by the 
people (See: SCR #76 of 1987 and HCR #331 of 1988). Shortly after the 1776 American 
Revolution, the French People were moved to revolt and establish the same form of 
government. All this time, England continued to support and debate its unwritten 
constitution as an acceptable & flexible form of stable government. While the written 
constitutional governments favored the incorporation of articles authorizing processes for 
amendments so that the constitutions mature with the people represented. After WWI, 
U.S. President Wilson helped lead the world in the formation of the League of Nations- 
which was modeled on a concept borrowed from the Iroquois League of Nations. The 
Wilson League failed, and after the Second World War, the United States led the world in 
the formation of the United Nations (modeled and improved upon the idea of the League 
of Nations). Since then, more than 1 60 nation/states of the international community have 
moved to constitutional governments (primarily Republican Forms of Government). In 
all these nation/states there are indigenous peoples that have been colonialized as 
minority groups that have been regulated to near extinction or marginalized to the fringes 
of society. Some of these people(s) have resorted to the formation of “liberation 
movements”- to voice their needs, concerns, and to protect the little they have kept or 
regained, over the centuries, in land and religious freedom. The status quote in these 
countries, as in the United States, has been continued acceptance of the domestic laws 
that had been enacted by the colonial governments to govern and marginalize these 
indigenous populations to inferior status. However, there have been successful de- 
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colonialization movements. The diplomatic trick for the U.S. is to develop Native 
American Self-governance as a de-colonialization movement without hinderance to U.S. 
domestic, national governance; but with definite changes in the laws to eliminate the 
racial undertones of federal Indian law that undermines true self-determination. 

The United States is a colonial government that has regulated the lives and 
property of its indigenous peoples. It has created more laws about the Native Indians than 
any other (minority) group in the continental United States. The majority of these laws 
were drafted with the intent of taking land and natural resources owned by the natives but 
desired by the non-Indians (individuals, corporations, or .states). Because of the constant 
demands to take more and more from the Indians, many laws were enacted to protect the 
Indians Ifom the unscrupulous dealings of non-Indians and local & state governments. 
While the Constitution empowers only the national government to deal with the Indians, 
many laws have been enacted or amended that have placed states in a position to apply 
their laws (e.g., P.L. 280, General Crimes Act, etc.). Other laws allowed non-Indians to 
inherit Indian estates (e.g., Dawes Act, 1887 & 1910 amendments). 

Theoretically, the United States should have been bound by the "sacred trust of 
civilization ” in all decisions to protect the native people and their lands <6: natural 
resources. However, because of fluctuating federal policies, even the federal officials that 
were charged with the management of Indian Affairs were found to be incompetent or 
untrustworthy in their relationships with the Indians. For example, the Department of 
War was not managing Indian Affairs properly so the responsibility was transferred to the 
Department of Interior in 1848. Eventually, the civil servants of Interior would be 
charged with improper conduct (1 870’s), so President Grant transferred Indian Affairs to 
church inter-denominational leadership for management. In a short time, the churches 
would secure and implement the Religious Crimes Code (DOI/BIA Circular #1665) to 
stop Indian traditional religious practices. During this time, the Dawes Act (1887) was 
enacted to tale alleged surplus lands owned by the Indians (basically, the U.S. 
nationalized Indian lands because they decided Indians could survive with less). Maybe 
all U.S. citizens or corporations that “have too much” should be nationalized as well. In 
forty-seven years, the Dawes Act devastated Indian land ownership, tribal government, 
tribal societies, and tribal economies. In reaction to public shock over the conditions of 
the American Indians, the Indian Reorganization Act (1934) was enacted to try and 
stabilize tribal society and government. 

After WWII, the United States repaid our Indian War Veterans with 
“Termination” of their tribal governments. Their lands were sold and the families were 
relocated into cities all across the nation. Tribal Indians entered the class of landless, 
inner-city, blue-collar working, poverty-stricken families. Many faced unemployment 
and ended up on general assistance. This supposedly assimilated the tribal Indians into 
mainstream society. The Termination era lasted fi-om 1948 to 1975. The impacts of 
“Relocation” were suppose to be permanent. But, beginning in the 1970’s, many natives 
returned to the reservations for a lack of a better life off-reservation. The promises the 
BIA made to these “relocation Indians” were never fulfilled. Upon their return, they 
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found much of their family lands had been alienated. The elders left behind had to sell 
their lands to get health services or public assistance. 

The United States enacted the Indian Self-determination and Education 
Assistance Act of 1975 in order to provide Indian people, and their governments, the 
opportunity to help deliver essential governmental services to the people in lieu of the 
BIA. The theme was to place Indians in charge of their own affairs. The BIA was to fade 
into the background, occupying a monitoring position, and significantly decreasing its 
level of federal employees to a minimum. However, the self-determination regulations 
that were applied were inadequate and were not accomplishing the intent of the law. The 
BIA continued to operate Indian Affairs under “paternalistic” management styles. The 
bureaucracy grew even more dependent on securing their Cost of Living Allowance 
(COLAs) pay increases each year. Eventually, under tribal pressure, the Congress enacted 
the Self-governance laws in the 1990’s. Also, it authorized several amendments to the 
American Indian Religious Freedom Act to reverse negative Supreme Court Decisions. 
Both movements were returning basic, human rights back to the Indian people, and re- 
empowering tribal people with inherent rights to self-government and spiritual freedom. 

The U.S. message to the world should be a model of how other first and second 
power Nations should treat their indigenous peoples as colonialized populations. Like 
the Statue of Liberty, the U.S. should stand tall and be reflective of honor and respect, 
amongst nations, across all racial or religious barriers. The words “Life, Liberty, and the 
Pursuit of Happiness” should be more than a paper dream. The Nation’s integrity should 
be reflected in its actions. It should not be a model of deception, corruption, 
mismanagement, or insensitivity to the plight of the first Americans. The American 
Indian has the worse socio-economic conditions in the United States. On the reservations 
exist the highest levels of poverty, highest infant mortality, highest unemployment or 
underemployment, lowest levels of educational and vocational attainment, highest levels 
of suicide, poorest housing, poorest infrastructure development essential to economic 
development. Additionally, economic development is hampered because the lands are 
very isolated in desolate/rural locations; compounded by local to federal claims to 
taxation authority over all economic activity inside Indian Country. What type of model 
is this to other First and Second World Nations on the treatment of their indigenous 
peoples? It is a model of marginalization of indigenous peoples that is close to genocide. 

If the United States has a message to the world it should proclaim that our nation 
is one that holds governmental honor and respect above all else. And, that all members of 
the international community must live in respect to the international laws of justice, as a 
global community. The U.S. should diplomatically be a model to the other member states 
of the United Nations. It should be a positive role model on how to address domestic, 
internal affairs, in a manner that protects the interests of the nation but respects the 
inherent rights of the indigenous people. It should show other nations how to 
establishment and maintain govemment-to-govemment relationships with the indigenous 
people- one that allows the native nations to be self-determining and self-governing. It 
should show the world that the “sacred trust of civilization” duties owed to these 
oppressed, colonialized, marginalized populations can be honored and implemented. The 
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United States owns half of the North American Continent, all secured by treaty- 
relationships with the Indian Nations. It can afford to be honorable and generous in its 
dealings with the Native Nations. Currently, instead of legislating to improve the 
economic opportunities afforded Indian commerce, the Congress is influenced by the 
anti-Indian sentiments and rationalizations. All this while, the Internal Revenue Service 
annually extracts hundreds of millions of dollars in illegal federal income taxes from 
within Indian Country. Tribal Indians are still constitutionally classified as “excluding 
Indians not taxed,” The Indian Citizenship Act (1924) is unconstitutional as legal 
authority to apply federal income taxes to Indian commerce activity in Indian Country. 

We, as indigenous, native people and nations have demanded that our voices be 
heard in all hearings and investigations that were being held as pertains to the creation 
of the Office of Special Trustee. Indian people have always been federally regulated as 
second-class humans by the United States. We were kept under the “trusteeship” of the 
guardian. In addition to the lands and natural resources taken by law or thieves, we had 
billions of dollars that was suppose to be in government bank accounts, under the 
protection of the U.S. Department of Interior. Now, we find the funds have disappeared. 
The government is court ordered to develop a better system and to conduct historical 
accounting of missing funds and accounts. Indian Country wanted to be involved in the 
solutions, instead, w are told that the government is creating the Special Office of Trust 
Responsibility- whether we (the tribes) want it or not. This is a strict act of paternalism. 
This year alone the new Office of Special Trustee will consume over three hundred 
million dollars on itself. It has consumed nearly a billion dollars since it was created. All 
these funds are cut from Indian programs and services. Return the funds first and then 
negotiate with us about the creation of a new “paternalistic guardian system.” Return the 
lost accounts first. How can the government lose billions of dollars in Individual Indian 
Money accounts? Is it fraud or mismanagement? Did someone simply stuff billions of 
dollars in a drawer and simply forget which drawer it was in? Yes it is ridiculous unless 
you admit fraud. Does this only happen to the Indian people, or is the U.S. in the habit of 
letting their Department heads loose untold billions of dollars on a regular basis? 

We, the Lummi Nation, believe that the continuation of government-to- 
government relationships, as based on congressional enactments about Self governance, 
is an absolute necessity. We should be allowed to hold the national government 
accountable for its actions- and not just the Department of Interior. Holding the 
government accountable is an inherent right of the people that delegated the governance 
powers by the 1787 written Constitution. If we are really “U.S. Citizens” then we have a 
right to demand the accounting for damages and lost estates. It is a requirement of 
constitutional governance. However, in the past, when there was wrong done against the 
Indians, usually the Indians ended up paying the bill for damages done to them (the 
victim paid the restitution for damages done to them, rather than the predator). We should 
not be confronted with “terminationist and paternalistic” policies because of this federal 
sham. But, this is what Indian leadership is witnessing, once again. Based on historical 
patterns, we can expect that Indian Country will be punished for the wrongs done to the 
Indians whose accounts were lost or stolen by federal officials and departments. We ask 
the Congress to find a higher standard of fair dealing with the Indians. We ask the 



330 


Supplemental Testimony of the Lummi Indian Nation Page 16 

SCIA Hearing on Trast Refonn March 9, 2005 

Congress to not hide behind the “political question doctrine” and continue to believe they 
can do with us as they choose fit or decide what is best for us- even when we protest 
against these “good intended actions.” Remember, “power corrupts and absolute power 
absolutely corrupts!” Forcing the Office of Special Trust Responsibility upon the Indian 
Nations is an absolute exercise of “plenary power” in an absolutely corrupt manner. This 
is outrageous since we live in the time that “Indian Self-governance” has been 
guaranteed as a matter of federal law. So long as the Office of Special Trustee exists the 
tribes will annually loose hundreds of millions of dollars in services direly needed within 
the poverty stricken communities. 

THE INDIAN NATIONS HAVE HISTORICALLY HAD A GOVERNMENT-TO- 
GOVERNMENT RELATIONSHIP WITH THE UNITED STATES. 

The truth that the government-to-govemment relationship between the Indian 
Nations and the United States was based on the US. Constitution was proclaimed in S.C. 
R. #76 in 1987 and H.C.R. #331 in 1988. The U.S. Congress acknowledged that Native 
Nations were contributors to the type of constitutional government created in 1787. The 
contributions of the Iroquois and Choctaw Confederacies to the conception of popular 
sovereignty and personal liberties were specifically referenced by the Congress in the 
resolution of celebration for two hundred years of the Constitution (1789-1989). This 
does not deny the significant European contributions that were initiated as far back as the 
Magna Carta, or the revolutions that sought to limit the kings’ attempts to tax the people 
without their representation in the decision-making. We all must aclmowledge that 
millions and millions of people died during the Age of Reformation- in attempt to secure 
religious freedom and to create societies that practiced religious tolerance, with the 
people having the right & liberty to read the bible themselves. However, the form of 
government created in the new United States was a blending of Old World and New 
World ideas and beliefs in the inherent rights of man. The United States of 1787 became 
a world model that would give birth to the true concepts of popular (constitutional) 
sovereignty. Popular sovereignty became even more entrench^, as time and experience 
led to several U.S. constitutional amendments. The amendments were placing the power 
to choose and remove the national leadership into the hands of the average citizen (e.g., 
changing of the Electoral College to popular voting systems, or direct election of 
Senators, securing the franchise to all colored persons, women, and youth 1 8 and older). 
Additionally, this pattern of popular sovereignty was the required form of government 
state governments under Article IV of the U.S. Constimtion. 

Before the formation of the Union, establishing diplomatic relationships with the 
Indian Tribes was under the complete sovereign power of the King, and under popular 
constitutional government the People (represented by the national government) replaced 
the King. Based on the debates of the Founding Fathers, the colonies (as new states 
under the Articles of Confederation) could not to be trusted with the management of 
Indian Affairs and the establishment of treaty-relationships with the Indian nations. This 
position was made more definite in the new Constitution- with the Union securing the 
power to establish & govern relationships with the Indian Nations. The individual states 
could not be trusted to exercise this power for fear of wars being started, just as the 
earlier colonial governments could not be trusted with this power under the King. At the 
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Constitutional Convention, the states’ rights advocates lost their bid for povyer. The 
states’ rights advocates argued that state sovereignty predated the sovereignty of the 
people they represented. Today, however, every school child is taught that the 
Constitution was founded upon popular sovereignty. This is why it begins with the words 
“We the People of the United States,..."". Under this constitutional plan, Indian Affairs 
was permanently made a subject of national governance and not subject to states’ rights 
or powers. At this time, the proclaimed Congressional Policy was the Northwest 
Ordinance which stated that “The utmost good faith shall always be observed towards the 
Indians; their lands and property shall never be taken from them without their consent; 
and, in their property, rights, and liberty, they shall never be invaded or disturbed, unless 
in just and lawful wars authorized by Congress.” 

Now, the N. W. Ordinance played an important role in the formation of all future 
states that would enter the Union as well. It provided the original draft process for the 
governance of new territories and the eventual qualifications moving toward acceptance 
into the Union as an equal member state. With the discovery of gold in California, 
Manifest Destiny became the national policy banner. As the United States continued to 
expand further and further westward into Indian Country, the formation of more and 
more territories transpired. New states were created in those territories. Each state would 
have a “guaranteed Republican form of government” (i.e., constitutional government 
based on popular sovereignty). Each new state that entered the Union would do so on an 
“equal footing” with the original states-as required by the U.S. Constitution. This equal 
footing included not having jurisdiction or sovereign authority to deal with the Indian 
Tribes. Before a new territory could be formed the United States had to negotiate peace 
and land cession treaties with the Indian Tribes. These treaties were essential to secure 
lawful title to the territory based on national and international laws of nations. Until that 
happened, the Indian Nations retained aboriginal title and the only right the United States 
had was the right to negotiate with the tribes based on the Discovery Doctrine (see: 
Johnson v. McIntosh, 1 823). Thus, only by treaty would legal title transfer to the U.S.. In 
addition, the treaties were essential to secure peace for the protection of the non-Indians 
arriving and occupying the territory. However, as history proves the truth, treaty 
negotiations usually only happened due to the massive number of trespasses talcing place 
by trappers/gold diggers/settlers moving into the Indian territories. Peace Treaties were 
used to prevent war with the Indian Nations. The U.S. chose the more diplomatic 
govemment-to-govemment path of treaty negotiation and ratification as the means to 
secure permanent peace and to avoid the massive costs of war on multiple fronts. 

The new states had to disclaim jurisdiction over Indian Affairs in their organic 
territorial government documents. Indian Affairs was a national power not to be shared 
with the states. Nor could this power be delegated to the individual stats- not unless the 
Constitution is amended (to amend Article I, Section 2, Clause 3; Article I, Section 8, 
Clause 3; Article I, Section 10, Clause 1; Article II, Section 2, Clause 2; and, Section 2 of 
the M* Amendment). The states created between the original thirteen states and west to 
and along the Mississippi and Missouri Rivers accomplished the “disclaimers” by 
territorial legislative enactments made a part of their organic state documents preceding 
their written & approved constitution. As experience became the teacher, the new western 
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states would be required to permanently add “Disclaimers” into their state constitutions 
(e.g., Washington, Idaho, Montana, North Dakota, South Dakota, New Mexico, Alaska, 
etc.) as a matter of national policy. Thus, the disclaimers could only be removed by a 
proper constitutional amendment of the state constitution. 

What is important here is the fact that historically, under the state and national 
constitutions, the states did not have a legal right to interfere with the management of 
Indian Affairs and relationships. States’ rights advocates had lost power under the new 
1787 Constitution. States that sought recognition by the national government had to 
comply with the process created. This processed assured that they, like the original states, 
did not have sovereignty or jurisdiction over Indian Affairs and their property. The tribal 
Indians were governed over by their own tribal governments. Tribal Indians were 
separate from the United States. The Indians governed over their own territories. Anyone 
entering their territory was subject to their jurisdiction. Thus, the U.S. would use 
statutory powers to regulate the trade and activities of its “citizens” that did enter Indian 
Country. But, this was an exercise of power over its own “citizens.” It was exercising 
powers delegated to it by the “We the People of the United States.” The people of the 
individual territories, states, and Union can only delegate those powers they have. They 
cannot delegate powers to the national government over Indian territories- since the same 
was outside their domain. 

This is important. The national government has never ceded complete control or 
sovereignty over Indian Affairs to state governments. And, the national government could 
only cede that authority which the Indian Nations granted them inside the respective 
treaties. The only reason states can justify the violations of Indian exclusive jurisdiction 
over the reservations, otherwise forbidden by treaty and the Constitution is due to the 
1924 Indian Citizenship Act. This was accomplished by legislative language even though 
the Id* Amendment was drafted to prevent this very thing from happening. Section 1 of 
the 14*'' Amendment forbids the national government from making tribal Indians U.S. 
Citizens. Section 2 forbids the states from making tribal Indians state citizens. But, under 
the theory that a “state” has jurisdiction over it’s citizens, the making of tribal Indians 
U.S. or state citizens then allegedly allows those governments to cross-over tribal 
boundaries since the people therein are “their citizens.” But, the 1924 Act did not 
authorize states to ignore the 14* Amendment. Making tribal Indians state citizens is still 
unconstitutional. The 1924 Citizenship act did not amend the (14*) Amendment to the 
U.S. Constitution. It is constitutionally invalid. Two wrongs do not make a right. Just 
because the national government chose to ignore the national constitution does not relieve 
the state governments & officials of the duty to honor the Constitution. 

Tribal Indians are still under the national power of the United States, as 
consequence of established treaty relationships. Tribal Indians are still protected by the 
“sacred trust of civilization" duty of the United States. Tribal Indians are members of 
their Indian Nations first and foremost. Their relationship with the United States, 
established by and through their tribal government, is one of govemment-to-govemment. 
This relationship is established by a combination of treaties, executive orders or federal 
statutes. The tribal lands and natural resources owned by the individual tribal member or 
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tribal government is still protected under the federal “treaty trust responsibility.” This 
“treaty trust responsibility” is derived from the numerous peace treaties ratified. The 
power of the Indian Nations to retain some of their aboriginal lands and natural resources 
for their permanent homelands was diplomatically recognized by the treaty-reservations 
being set-aside and not included in the ceded lands. The “reservation” of these lands and 
natural resources for the tribal people should and must continue because of the 
impoverished conditions suffered by the Indians. It should continue as a “treaty trust 
responsibility” because “individual states” still seek to eliminate the Indian holdings and 
titles for the benefit of state taxation schemes and economic expansion. Removal of the 
“treaty trust status” enriches the state and expands control over Indian Affairs to the state 
governments. The state, after the trust status removal (fi-om restricted fee or trust title to 
fee status), begins exercising jurisdiction over said lands and resources- to the detriment 
of tribal government and individual tribal Indian ownership. Why, in this day and age, is 
it popular to believe that an Indian is only competent if he or she walks, talks, works, and 
worships just like the white man? And, why can they only be “competenf’ if and only if 
they are paying taxes to the very white governments that have always been their historical 
enemies? The answer, obviously, is that the foundations to federal Indian law and policy 
are cemented to “racism” and not Indian self-determination and self-govemance. 

THE GOVERNMENT-TO-GOVERNMENT RELATIONSHIPS WITH THE 
INDIAN TRIBES IS CONSTRUCTED BY THE U.S. CONSTITUTION. 

The U.S. Constitution is based on the Power of the People, and not states. It is a 
constitution that enumerates/delegates certain powers to the national government, and 
reserves all powers not delegated... to the people. Article I creates the Congress (Senate 
and House of Representatives). Article II creates the powers of the Chief Executive, 
Presidency, and Commander-in-chief. Article III creates the national Judiciary. Article IV 
addresses states and new states. Article V addresses the power to amend the Constitution. 
Article VI addresses prior debts, engagements, the “supreme law of the land” and 
obligations of oath and allegiance of all national and state officials. Article VII provided 
the system for ratification of the Constitution. Of course, in order to secure the number of 
states needed to ratify the Constitution, the commitments to add the first ten amendments 
(The Bill of Rights) was conceded and eventually added to the Constitution. And, U.S. 
Constitutional History is fiill of evidence as to the necessity of adding more amendments 
to the Constitution. The amendment power assures the Constitution is a living document 
that expands with the best interests of the People represented. 

Thus, the Constitution structured the national government and limited “states 
rights. " It is important to keep in mind that the constitutional power was derived from the 
people and not the states. In this scheme it is evident that the “checks and balances” and 
the “separation of powers” doctrines were structured in light of Indian Affairs and the 
established or potential to establish govemment-to-govemment relationships as well. The 
relevant applications of Article I, II, III, IV, V, VI, and the Fourteenth Amendment is 
proof enough that the Constitution is a foundation stone to the govemment-to- 
govemment relationship with the Indians. It is the Constitution that has kept this power 
over Indian Affairs out of the hands of the individual states. It has been the individual, 
and sometimes collective, actions of the Presidency, the Congress, and the Court that 
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have periodically transferred jurisdictional power over Indian Affairs to the individual 
states. At times, the nation or congress would politically mobilize and seek to undo some 
of the damage done to Indian Country. The resulting action was always “for the best 
interests of the Indians.” 

Article I, Section 2, Clause 3 provided the language of ‘"excluding Indians not taxed. " 
This language was retained in the intent and wording of the 14* Amendment. The 
wording referenced those Indians that were in tribal relationship with their own nations 
and not citizens of the United States or individual states. The Indians were always 
governed by their own people and maintained traditional forms of governance. Article I, 
Section 8, Clause 3 was provided “To regulate Commerce with foreign Nations, and 
among the several states, and with the Indian Tribes C Article I, Section 1 0, Clause 1 
provided that “No State shall enter into any Treaty, Alliance, or Confederation. This was 
an absolute constitutional negative upon any state attempts to treaty/compact with the 
tribes as well (See: Constitutional Convention Minutes). It was not even possible with the 
consent of congress for states to exercise this power. Article II, Section 2, Clause 2 
empowered the President to negotiate treaties with the tribes, and the Senate to ratify. 

The proof of this power was reflected when several hundred treaties were negotiated and 
370 treaties were ratified by the Senate. Article III, Section 2, Clause 1 empowered the 
Supreme Court to review the Constitution, the laws of the United States, and treaties 
made. These three types of laws were classified as the “supreme law of the land" under 
Article VI, Section 2. Article IV provided for the creation of new states and the 
guarantee of a republican form of government for each of those states admitted into the 
Union. These new states were created once the Indians ceded territory to the United 
States by lawful treaty. Of course, admission into the Union required the State 
Constitutional Disclaimers of Jurisdiction over Indians and their property. The process 
was governed by the structure created by the N.W. Ordinance. If there was a problem 
with the constitutional system, then the amendment provision under Article V could be 
applied. In the case of Indian Affairs, the application of it under the 14"' Amendment (by 
wording of “subject to the Jurisdiction thereof" in Section 1 and “excluding Indians not 
taxed" in Section 2) was to maintain the constitutional negative on tribal Indians 
becoming citizens of the United States and the non-Indian states. The amendment did not 
recognize tribal Indians as members of the population represented by the national or state 
governments. Tribal Indians were not a part of the ‘We the People’ that were delegating 
their authority to the national or state governments. And, all state and national 
governmental officials were/are required to take an oath swearing their allegiance and 
support of the Constitution by Article VI, Clause 3. 

THE INDIAN NATIONS HAVE BEEN SUBJECTED TO MANY DIFFERENT 
POLICIES INTENDED TO RESOLVE THE INDIAN PROBLEM. 

As noted in the beginning, the evolution of the Federal Indian Policy/laws began 
five hundred years ago with racism as its foundation. As addressed in the opening of this 
testimony, in the beginning Columbus said, “Una gente in dios” (One People in God). 

But, he needed gold to repay the debts for the exploration. The conquest of the Indians 
began from that day forward. Following Columbus came the Spanish Conquistadors. The 
“Conquista” (Conquering) began with the Blessings of the Pope. During this time, the 
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Church and Pope had to find a new source of “souls” for the “bank of souls” that was 
being emptied by the impacts of the “Reformation” that was started by Luther and 
Calvin, and others. Indians, if they were declared humans, would be the source to 
replenish the bank. However, if they were “Christian by any other name” then the 
Conquistadors should not be allowed to enslave or kill them. Bartolome’ de Las Casas 
become the defender of the Indians. He argued, in “ In Defense of the Indians .” that the 
Indians were endowed as children of God with the same inherent rights as the Spanish, 
and with the rights to “Self-governance.” The chosen representative of the Conquistadors 
was Sepulveda (who never came to the New World). He argued that the Indians were 
only deserving of conquest, enslavement, and death. He believed Indians were not any 
better than the beasts of the wilds. He would be proud to know that, today, "Indians" are 
placed in the very federal department that is charged with management of parks and 
wildlife (Department of Interior). 

Spain, at the time, was still debating the contents of the Laws of the Indies- which 
would become the cornerstone for modem federal Indian law and the “tmst doctrine” that 
came to characterize U.S. law after the 1830’s Marshall Court Indian Cases. The common 
concept being that Indians could not be trusted to protect and care for their own 
interests. They needed guardians. But, in reality, it was the failure of the Spanish Crown, 
the Catholic Church, and later the U.S., to control their people that mandated the 
development of the "trust relationship. ” 

THE INDIAN NATIONS ARE CONCERNED ABOUT THE MISMANAGEMENT 
OF THE NATIVE AMERICAN INDIVIDUAL INDIAN TRUST ACCOUNTS. 

The United States has the burden of the “sacred trust of civilization. " The Indian 
Nations and individual tribal members have relied upon the Department of Interior, 
Bureau of Indian Affairs, to assure that the management of the revenue fi-om contracts, 
leases, and rents from Indian trust lands and resources would be competently handled and 
accounted for. It is the duty of the guardian not to waste away the estate of Ae ward- this 
holds true for the United States as the trusted guardian of the Indian estates. In the case of 
the Individual Indian Money Accounts, Indian Country has witnessed federal financial 
mismanagement of the trust funds. The lands and natural resources that have been the 
source of the revenues were suppose to be protected as a requirement of treaty, executive 
order, or federal statute. The U.S. Constitution has made treaties and acts of congress the 
“Supreme law of the land” under Article VI, in conjunction with the Constitution itself. 
All persormel of the federal agencies and departments are required to swear an oath of 
allegiance to honor this commitment of constitutional government. The failure to adhere 
to the obligations assumed by solemn treaty and federal statute creates a situation of 
dishonor for the Nation itself The numerous pieces of legislation intended to implement 
treaty commitments to protect these resources or revenues were drafted to assure that the 
“utmost good faith shall be extended to the Indians.” The United States and individual 
states have not kept the “utmost good faith.” The “sacred trust of civilization” has not 
protected the Indian interests in land, natural resources, and trust accounts. Currently the 
Office of Special Trustee argues that Indian Tribes have to live up to the same standards 
that the federal government has had too; but, what standard- the standard of BIA 
mismanagement and fraud, and then blaming the victim? 
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The Indian Nations are righteously concerned and indignant. It appears that the 
greatest effort to address this subject matter has been more focused on federal 
diversionary tactics. This is most manifest by the necessity of tribal filings of federal 
lawsuit to secure compliance with the law. We ask, “where is the money”? When will the 
Individual Indian Money Accounts be reconciled in a fair and equitable manner? We 
want justice not promises of a better tomorrow. The same problems of mismanagement 
lead to major congressional enactments in the 1 870’s to govern contracting with Indians. 
Decades after that, the Nation reacted to the findings of the Merriam Report on the 
impacts of the General Allotment Laws- resulting in the Indian Reorganization Act of 
1934. The Federal/Congressional solution has always been to enact new administrative 
policies, draft new legislation, but never return the property taken. The resolutions never 
provide restitution for the lost funds, resources, and damages done to the native 
communities and people. Why not give the ward what was unlawfully taken Irom him by 
the guardian? Why should the guardian benefit from his unlawful gains? Is this justice? 

The Indian Nations find it very difficult to place “trust” back into the very federal 
system that has caused so much damage over and over again. Resolution of the “Indian 
Problem” has always been driven by the “paternalistic demands” of a federal government 
that has supported “takings” of Indian rights and resources more often then it has 
provided protection of those same rights or resources. No government official could 
seriously believe that there are no grounds for native suspicions over proposed solutions 
completely originating from federal officials. The modem tribal leadership demand a 
participating role in the securing of solutions to the problems created by unscmpulous or 
incompetent federal officials. Consultation with the tribes is more then listening to their 
grievances or advice. It is important that the tribal concerns be understood and given 
serious consideration. The majority of the tribes do not appreciate having Ross Swimmer 
forced upon them in the role of “Special Tmstee.” He is a terminationist. 

The new “Office of Trust” division is a threat to Indian Country. It drains funds 
away from Indian Country, funds needed for other dire needs of Indian Country. And 
with the war on Terrorism occupying center stage in world and U.S. politics, it is unlikely 
there will be new money appropriated for Indian programs. It has been a congressional 
and administrative pattern to provide financial restitution for wrongs done to Indian 
Country by taking funds away from other parts of the Indian services, programs, and 
essential governmental functions. The “victims” witness remedial actions being taken at 
the expense of other Indians (who in turn become the new victims). Thus, more of Indian 
Country becomes victimized in the resolution process. The proposed three hundred 
million or more dollars taken this year from other parts of the BIA causes great stress for 
Indian Country because it deprives tribal people of needed services. Indian Country 
cannot provide essential services to the tribal membership under current funding. 

We, the Lummi Nation, believe the Congress should continue to indirectly 
authorize the Office oj Special Trustee. The real solution would be to remove the Bureau 
of Indian Affairs completely out of the Department of Interior and create a Department of 
Indian Affairs (DIA). The DM would draw a share from all other federal departments ’ 
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appropriations to assure Indian Country is qiMlifiedfor and secured the same respective 
services delivered to other Americans by the whole federal government. All federal 
departments and agencies would he obligated under the “sacred trust of civilization " to 
assist Indian Country. The Department of Interior is, most often, at odds with Indian 
Country as pertains to the delivery of its duties and responsibilities within the subparts 
and agencies housed under it. With the Administration’s packing of its appointments 
heavily from the energy/fossil fiiel industries, it is evident to Indian Country that Interior 
would willfully dismantle Indian Affairs in favor of its other clients- those that seek to 
exploit these resources. This conflict of interest is a threat to Indian Country. It is 
becoming more evident as the energy industries move into the Executive Office, with no 
support coming from the Administration for a positive "Indian Policy" that is endorsed by 
tribal leadership nationwide. 

TERMINATION OF INDIAN TRUST RELATIONSHIPS AND THE 
ELIMINATION OF LEGAL PROTECTION OF NATIVE AMERICAN 
NATURAL RESOURCES IS AT THE HEART OF INDIAN FEARS. 

There have been more than 370 treaties of peace and friendship with the Indian 
Tribes ratified by the U.S. Senate. These treaties provided for cession of nearly four 
million square miles of land over to the United States. The ceded lands became apart of 
the common land holdings belonging to the people of the United States. The lands not 
ceded remained the exclusive property of the Indian tribes. From the ceded lands, or 
territories, derived the formation of the individual states that would enter the Union on an 
equal footing with the original states. The residue of land/territory left to the tribes 
amounted to one hundred and thirty-eight millions acres. These lands, and natural 
resources, were to be protected from encroachment by the states and their citizens 
(remember, until the M* Amendment there was only state citizenship), or any non-Indian 
corporations. However, the Indian/Non-Indian relationship has been one of deception and 
mass takings. The hunger for more Indian land and natural resources has continued. 

After the treaty era, the Congress unlawfully confiscated 90,000,000-plus acres of 
land and natural resources taken in violation of treaty agreement. Believe it or not, the 
taking of treaty-protected lands was always rationalized as in the best interests of the 
Indians. These takings were, also, justified as a part of the “political question doctrine.” 
The United States, as a Nation, always suffered short-lived shame for their illegal takings. 
This national shame, once acknowledged, never resulted in return of the lost lands and 
natural resources. In the Laws of Nations, the United States held a greater claim, as 
Victors in Lawful War, to the lands of Germany and Japan- post- World War II, than it 
did to the Indian peace treaty lands it took under the general allotment laws. 

Many tribal leaders believe that the proposed creation of a new office of trust is 
simply a diversionary tactic to isolate the “trust resources ’’ and “trust accounts ” in such 
a manner as to allow the congress and administration to terminate its long-term treaty 
obligations and dismantle the BIA in the near future. History has taught Indian Country 
that it cannot believe in the very system that was charged with the duty to fulfill the treaty 
commitments or protect trust resources of Indian Country. As the aboriginal peoples, 
whose nations have govemment-to-govemment relationships with the United States, the 
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Indian Nations deserve to have a “Department of Indian Affairs.” Presently, the Indian 
Nations are coordinating their own “National American Indian Embassy.” Indian Country 
is organizing for long-term survival. As Nations, the Indian Tribes deserve to have all the 
lands within the exterior boundaries of their reservations subject exclusive to the “self- 
governance authority” of the resident tribe, to the exclusion of foreign, non-Indian 
governments (i.e., individual states and exercise of limited federal jurisdiction). 

Intertribal support of each other has been one of the main reasons tribes continue to exist 
today. The tribes have always recognized the ‘divide and conquer’ strategy used by the 
administration, as well as the historical ‘scorched earth policy’ to starve Indians into 
submission and relocation upon the reservations. Tribes will surrender their rights to be 
self-determining, self-governing, and to become self-sufficient. The BIA is an important 
mediator between the tribes and the Congress and Administration. 


THE FEARS OF THE AMERICAN INDIAN PEOPLE RESIDE IN THE 
PERCEIVED WAR ON TERRORISM AND INFIDELS. 

The Republican White House is filled with administrative appointees that came 
right out of the energy industry. The energy industry considers Indians as a problem that 
stands in the way of progressive development. Indian ownership of vast fossil fuels or 
uranium resources is perceived as a hindrance under the theory of the old Trilateral 
Commission. The crisis created by the collapse of Enron proves that "energy" and 
"politics" combined can accomplish anything. In addition, the White House is becoming 
obviously anti-Indian and pro-states' ri^ts in philosophy and policy. Indian Affairs 
seems to be placed on the backbumer for later termination when the time is ripe. Now, 
with the War on Terrorism, it appears that the White House can do no wrong in the eyes 
of the polled public. This means, to Indian leadership, that Indian Country could easily be 
depicted, once again, as an enemy to be subdued, or at least forced to assimilate into 
mainstream America. Local governments always rejoiced when this happened because it 
expanded their jurisdiction and added to their tax base and stimulated local economy. 

We are confronted with a “Republican War ” since that party controls the 
Congress. Opposition to the war budget could become a stigma to politicians trying to 
hold out and protect the Indian Ajfairs budget. Indian Country does not want to be a 
victim of the War on Terrorism. Indian Affairs is already extremely underfunded. The 
finances to cover the costs are appropriated by both parties in Congress Assembled. 

Indian Country does not want to witness an ‘appropriation rider’ in which the Office of 
Special Trustee is authorized permanently and allowed to continue to raid the budgets for 
Indian Affairs (BIA). And, yet, an appropriation rider placed on the War on Terrorism 
appropriation request would eliminate any opportunity for the Indian tribes to testify in 
opposition. This ‘rider’ system should not be used to force Indian Country to accept an 
unfair settlement of the Cobell Case or to accept unfair ‘trust reform’ that favors the 
Office of Special Trustee and not Indian Country. 

Thus, Indian Country fears that almost anything advocated to eliminate 
programs, services, functions, activities and the rights to self-governance .secured to the 
Native Americans would be forgiven by the public if it is perceived as beneficial to the 
soldiers and resolution of the War on Terrorism. This was the lesson learned by the 
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returning WWIl Indian Soldiers, as they came home only to witness rapid 
institutionalization of terminationist policies. This was the same policy pattern witnessed 
by our Indian Veterans that participated in the Korean Police Action. The same held true 
for our veterans returning from Vietnam. The past reward for Indian patriotism has been 
the lost of more lands, natural resources, and self-government under the Termination 
Policy implemented by the Presidential Administration and Congress. There limited 
congressional friends willing to defend Indian Country from budget cuts and the resulting 
elimination of Indian programs and services. It is difficult for a politician to argue against 
the national interests (the War on Terrorism). Everyone is expected to share in the budget 
cuts but Indian Country was never funded at equal levels of non-Indian Country. 

The American Indian Nations live in constant fear of extermination, termination, 
genocide, relocation, forced assimilation, and severe “Christian ” policies of “civilizing 
the savage. ” Why? Because this has been the inherited history since Columbus 
“discovered the New World.” It was not a world that could justifiably be taken over 
under the doctrine of “Terra Nullis.” The western continents were unquestionably 
occupied by an estimated 100-plus million non-Christian natives in North, Middle, and 
South America. The wars between the dominant religions of the world have resulted in 
the slaughter of hundreds of millions of innocents over the past two thousand years- 
especially during the Age of Reformation. The American Indians were and have 
continued to be victims of this religious mind-set that justifies the actions of the more 
powerful over the weaker. We have witnessed the formation of a nation that used “God” 
to justify their conquests, their takings, their slaughters, and their destruction of native 
societies. It was ‘Christian-made law’ that has justified our ‘trust status’ as ‘unfit people.’ 
In the modem global community, and within the nation itself, the average American can 
always argue that that was ancient history and not today. They disown the responsibility 
of their collective actions as a nation. They refuse to surrender the plunder taken. They 
claim that the power they hold justifies the takings from a weaker people. The power to 
ignore past injustices or the failure to acknowledge and deal with pass conflicts is 
manifest in the roots of the current conflict with terrorism. A Great Nation must deal with 
all factions and facets of their constituency. The same holds true with the United States’ 
relationship with the American Indians. 

The history of government-to-government relationships between the United States 
and the American Indians has been one of conquest by deception. We were deceived in 
the value of the treaty relationships with United States. When wars could no longer be 
justified then deceptive peace treaties were used to conquer the native Nations. When 
treaties would no longer be honored then legislation became the new form of conquest. 
When legislation could no longer protect the rights, resources, and governments of the 
native people then court decisions became the weapon of choice. Today, the Native 
American Nations are unsure if they can tmst the President, the Congress, or the Courts. 
Concern for the rights of Indians has most often been quickly forgotten when the public 
demand for more native resources heightened in popularity. 

We fear that if the American People, the electors, consolidate the power of all 
three branches of the national system (the Presidency, the Congress, and the Court) into 
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one party then we will be confronted with a bleak future. The potential for the rebirth and 
implementation of the “Final Solution to the Indian Problem” through termination policy 
actions is ever in the mind of Native America. We believe that as long as the powers of 
national governance are divided between the Republicans, Democrats, and the few 
independents that occasionally surface, we have a chance to survive for another decade, 
another generation. While Indian Country has been making a difference in some 
congressional elections, the collective number of Indian votes is too few to make major 
changes in the composition of either house. Indian economic might and strategic planning 
have made some differences- e.g., the removal of a senior, anti-Indian U.S. Senator (R- 
WA) echoed a significant message in the halls of the Senate. 

However, currently, we are confronted with a "Holy War of Retaliation ” against 
the infidel enemy that has attacked everything that reflects the American Dream. This 
war on terrorism is consolidating public support for the Presidency. We fear that much of 
the states’ rights movement (which has always been anti-Indian) is finding favor with the 
President. We are, already, seeing it manifest in proposed termination of Indian programs 
and services directly. We fear that the War on Terrorism shall spill over into Indian 
Country and be used to depict the American Indian as un-American. We fear that it will 
be too easy for congressmen to ignore the voice of the American Indian. We are not 
"Terrorists ” we are "Patriots! ’We deserve to be heard. Our Indian people have served 
in every modem war confronting or threatening the United States. Our people are 
America’s decorated war veterans. They fought for the values of life, liberty, and justice. 
They fought for constitutional government. They were “Code Talkers” and a part of 
America’s line of defense. 

Indian Country has a right to be worried about the state 's rights movement that is 
permeating the current Administration. The state’s rights argument goes all the way back 
to the time of the “Articles of Confederation.” In that time, the states claimed sovereignty 
derived from their expulsion of the king, and not from the people. But, the 1787 U.S. 
Constitution was foimded upon “Popular Sovereignty” and not sovereignty delegated 
from the states. Thus, U.S. sovereignty is founded upon the collective will of the 
American People. Representative government then is a manifestation of the people’s 
collective beliefs. We cannot believe that the dominant majority of the U.S. Citizenry still 
believes there exists an “Indian problem.” We cannot believe that they collectively want 
to exterminate or terminate our rights to exist. In fact, recent national public polling has 
shown a large majority of the public in support of the Native Indians. The only threat we 
pose, as Indian people, is that we still collectively own natural resources and territory that 
is jealously desired by corporate America and their plans to exploit all sources of energy 
fuels and resources. The others that see us as a threat are the non-Indians that buy land 
inside our exterior boundaries and then do not want to be subjected to our tribal 
governmental jurisdiction. However, the consolidation of the Administration with the 
energy industry poses a very serious threat to Indian land and natural resource ownership 
and protections. We do not believe the "Office of Special Trustee" would be immune to 
such undue influences, especially without a Presidential Policy protective of Indian rights 
and a favorable govemment-to-govemment policy. 
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Our lands and natural resources are covered by the "sacred trust of civilization ” 
that has been assumed by the United States. Neither the Republican or the Democratic 
Parties should be individually or collectively empowered to simply secure enough 
congressional votes to eliminate our rights to these lands and resources as a matter of 
political prerogative or economic necessity. A part of the “sacred trust of civilization” 
must extend to the conscience and morality of the individual congressional members that 
exercise the power entrusted to them by their constituents. Additionally, this duty extends 
to the members of the Administration as much as the Courts. All have sworn allegiance 
by oath. All have sworn to honor and uphold the U.S. Constitution as the “Supreme law 
of the land.” The same holds true of all public personalities that represent state 
governments and citizens. It is constitutionally required that each state have a 
“Republican form of government” with "Disclaimers of Jurisdiction" over Indian Affairs. 
Both the individual state and the national constitution have to be honored and respected. 

We believe the “sacred trust of civilization " presumes that the United States 
would be governed by high moral standards and integrity that would be a model of 
governmental behavior amongst the Nation-States of the world community. The United 
States is the undisputed “Super Power” of the world. This power is reflected both in its 
policies & laws that govern internal relationships as much as external relationships. If 
World War II taught the global community anything then it is the fact that a nation cannot 
be left to simply do anything it wants to its “undesired” citizens (as in the Nazi treatment 
of the Jews). Presidential, Congressional, and Court treatment of the “American Indians” 
is a message to the world. The message is either “Do as 1 say” or “Do as I do.” If the 
United States used its paternalistic “Indian Policy” as the model to govern over and 
rebuild or Iraq then the populations of that nation would arm themselves and form a 
militant liberation movement that would never surrender. The most appropriate policy is 
the one that advocates indigenous self-determination and self-governance based on 
popular sovereignty. This is a model that can be respected. 

Now, more than ever, the message to the world is important. The President has 
declared in the recent past that there exists an "evil" group of nation/states that are a 
direct threat to the world community, and the interests of the United States. If these dozen 
of more nation/states that have been publicly identified perceive the United States as a 
nation that is unfair and untrustworthy in its international dealings, then there may be a 
reason for their formation of a united front and an international network. It is obvious that 
the "evil empire" concept that has been forged in the Administration is a spin off on the 
Reagan application of the concept to the Soviet Union. Indian Country, during the 
process of demanding justice, does not want to be grouped or included in the "evil 
empire" group. The enemy came from outside the continental United States. It is not the 
American Indians. 

A NATION MUST JUDGE ITSELF IN LIGHT OF NATIONAL HONOR. 

The membership of the U.S. Senate and House of Representatives are like most 
Americans- they have learned what they know about the history of the American Indians 
based on selective concepts of U.S. historical truth. The United States advocates that it is 
a “Christian” Nation. This is evermore manifest during the recent public statements of the 
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Presidential Administration after the horrid attack upon the World Trade Center, the 
Pentagon, and the crash of Flight #93 in Shanksville, on September 1 1*. We were being 
warned that this may be a Christian Nation at war with an Islamic Nation, and we 
regretted this statement as soon as it set within our memory. The whole world is bearing 
witness to the retaliation that the United States has waged upon “Terrorism” no matter 
where it may hide upon the globe. The war in Iraq, the means by which it is managed, 
and the results of victory, should create a mirror that should cause the United States to 
look inward. The civilians of Afghanistan and Iraq are not all Terrorists. They are a 
people that find faith in their own concepts of right, wrong, and religious persuasion. We, 
as an American People, as a Christian Nation, are confronted with a dilemma- how shall 
we pass judgment upon the defeated? This is not five hundred years ago- a time in which 
conquest in the name of the Christian God (Jesus the Christ) was the banner leading 
toward victory and enslavement of the natives or their genocidal demise. Nor was this a 
war waged for plundering the land, the people, and securing all their wealth in gold (oil), 
as happened to the Native Americans. The Iraq people are not the new conquerable 
“Indians” of today! They cannot simply be discarded or disposed of as the U.S. sees fit. 
The whole world is watching. The United Nations is watching. The globe has become the 
home of the international laws of nations. And, the world watches it play out on 
international news and within international diplomatic circles. 

No matter what, the American People shall continue to bear the burden of 
rebuilding the defeated country after the war. This is a subject matter of great concern for 
all nations of the world. We hold ourselves out to be an enlightened, democratic, republic 
that is governed by the honorable will of the people. We believe ourselves to be guided 
by the Laws of Nations and it’s more modem manifestations found within the United 
Nations Charters, and the multitude of multilateral treaties, conventions, and covenants 
governing the conduct of “states” toward other states and peoples, even in times of war. It 
would be so easy for the American mindset to believe that the people of Iraq are the 
modem savages, heathens, or infidels that must be subdued, conquered, and brought into 
the Christian light. However, America can no longer clothe itself in the racism that 
stimulated the actions and policies of President Andrew Jackson, the tactics of General 
Custer, or the fears generated by the “red scare” created by Congressman McCarthy. Nor 
can the United States turn the middle-east over to Christian Denominations as was done 
by President U.S. Grant for the management of Indian Country. The whole world shall 
bear witness to whether or not the United States shall use this “War on Terrorism” to 
completely subdue and dominate the Peoples of Iraq or help rebuild the country into a 
form that will respect human freedoms and differences, and allow the “natives” to 
institute a government of their own choice. This is what Indian Country demands- 
respect, basic human rights, rights of self-determination and rights of self-govemance. 

We retained inherent rights to our lands and natural resources. What we want and 
demand today is what the people of Afghanistan, Iran, and Iraq will want in the post-war 
era of rebuilding. 

The duty to the conquered is politically, socially, legally, and morally a very 
difficult task and must be shared with the guidance of the United Nations. To rebuild the 
conquered governments, in forms that are acceptable internationally, does not mean these 
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nation/states must become a micro-version of the United States in form of governance 
(popular sovereignty based on a written constitution, with corporate underpinnings)- as 
was tried after the “Police Action” in South Korea. Any government that is installed must 
reflect all aspects of the indigenous society. There shall continue to be the dissatisfied 
that shall flock to the “militant” or “liberation” movements that shall manifest over time. 

Could it even be conceived, in this time and age, that the dispossessed sovereignty 
of the most recent governments can be simply assumed to have been transferred to the 
conquerors- not guided under the current international law of nations. Many may believe 
this is a trivial question- and, yet, the United States has continued to maintain a position 
of “absolute power” over its own Indigenous Peoples. By legislative act it has assumed 
the sovereignty of Indian nations. It is not exercising “sovereign powers” the Indian 
Nations delegated to the United States. If the treatment of the American Indians is a 
model, then perhaps, the dispossessed governmental officials and their religious 
colleagues should all be placed within “Iraq Reservations” and a policy of U.S. 
paternalism and “trust duty” installed. This latter could then be used to justify U.S. 
plenary power over indigenous governance. This cannot and should not happen. It would 
be unacceptable under the international laws accepted by modem nation/states. And, yet, 
this type of control over Indian Affairs is considered acceptable in U.S. domestic 
standards and federal policy. Indians are still the “incompetent and non-competent” 
wards. Ironically, the Indian Nations were never “conquered in war. ” The Indians were 
conquered by the Supreme Court decision in Tee-hit-ton . We were conquered by judicial 
decree and legal fiction generated by nine justices, not the armed forces of the United 
States. Thus, the international laws that apply are still treaty laws and not the laws of 
conquest. 

We ask, “What will govern the actions of the United States and any participating 
states sanctioned by the United Nations, in their plans to rebuild Iraq? It will be the 
international laws of Nations/States, and it will be the “sacred trast of civilization.” In 
this light, the lesser nation (Iraq) will be guided by the more powerful nation (the U.S. 
and/or participating UN States). Successful rebuilding of Iraq shall be a message to the 
world that “terrorism is unacceptable” and civilized resolution of differences of belief in 
God is more profitable for the peoples impacted. Any actions that may take place, after 
the war, that treats the people of Iraq as less than human and undeserving of Christian 
mercy will only further perpetrate the belief that this really is a “religious war” between 
infidels and the followers of the true god. America's treatment of the Indians, as a 
Christian Nation, seems to stimulate the idea that "Jesus the Christ" was a War God of 
Righteous Conquest, and no restitution is owed to an inferior, non-Christian people. 

The United States must take time to reflect upon their treatment of the American 
Indians, in light of Afghanistan and Iraq. As Felix Cohen said, "Our treatment of the 
American Indian, even more than our treatment of other minorities, mark the rise and fall 
of our democratic faith." This same truism holds value in the estimate of the aftermath 
treatment of the Peoples of Afghanistan and Iraq. What “enlightened form of self- 
governance” shall be advocated to meet the needs of the sovereign peoples of Iraq as 
consolidated collectives? The modem constitutional governments of the world work 
because of their ability to incorporate religious tolerance and differences. Popular 



344 


Supplemental Testimony of the Lummi Indian Nation Page 30 

SCIA Hearing on Trust Reform March 9, 2005 

sovereignty is foimded upon the collective will of all the people in the country. It is 
founded upon concepts that all people, members of that collective, are equal participants 
in the delegation of authority and powers to the national government. How will the 
collective will of the Iraqian peoples be generated into new or modified forms of 
government that shall discourage “terrorism” and prevent the permanent 
institutionalization of religious fanatic liberation movements? The UN Bon Accords have 
helped structure the process for redesigning “constitutional” governance of the proposed 
“Islamic Republic of Afghanistan. We can imagine that the same process will follow in 
the war-aftermath period of Iraq. The proposed solutions must incorporate the inclusion 
of respect for Iraq sovereignty over their own peoples, territories, and forms of 
social/theological governance. A micro-American version of “religious tolerance” in 
governance will most likely not work or be completely incorporated in these 
constitutional governments. But, there are 160 member states of the UN that have 
collective constitutions that may be models for resolution. However, they can only be 
models for the acceptable solution must be derived from the belief system of the people 
to be governed or it shall only result in accusations of “imperialism” and “colonialism” 
and an attempt in “Christian domination.” The Indian Nations demand no more than that. 
We seek to have our solutions incorporated in the resolutions of the "Trust" problem. We 
have our own belief systems and value systems that govern our treatment and use of our 
lands and natural resources, regardless of the artificial “trust relationship” controlled by 
the U.S. Department of Interior. 

The Native American Indian Nations have begun to secure “self-governance ’’ 
rights only in the 1990 ’s. These are inherent rights that were never lawfully taken by 
conquest or surrendered by treaty. We are very experienced with the defeating and 
suffocating atmosphere created by negative federal Indian policies that viewed Indians as 
savages, uncivilized, or unworthy of self-determination and self-government. Any past 
wars that were fought by a very limited few individual Indian Nations were wars of self- 
defense or retaliation for great injustices perpetrated against them by U.S. citizens and 
states. Very few of the Indian Nations ever fought wars against the United States. And, 
yet, they experienced over two hundred years of federal policies of domination as if they 
were conquered people, conquered nations. Starvation and disease conquered our people. 
We have been treated as an inferior race that is not qualified to manage our own affairs. 
And, in reality, the reason there have been so many legal/economic problems in Indian 
Country is because federal policy has consistently favored the non- Indian over Indian 
interests. Federal transfers of jurisdiction to individual states resulted in the destruction of 
Indian self-govemance. The guardian has been hesitant to protect the estate of the ward 
when their racial brothers needed access to the estates and reserved lands & natural 
resources. 


IN CONCLUSION 

*A11 lands, whether in trust or fee status, inside Indian Reservation boundaries should be 
placed in the complete jurisdiction of Indian Tribal governments, to the exclusion of non- 
Indian governments. No right of taxation attached to the land should extend beyond tribal 
governance and reservation boundaries. Tribal governments should have a "first right of 
refusal" to purchase all restricted, trust, or fee status lands located inside the reservation 
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boundaries- primarily using federal funding for the same (as a settlement in the Indian 
Land Consolidation Act problem). 

*Congress should create an interstate/intertribal commission to draft an Indian Commerce 
Code, based on its Article I, Section 8, Clause 3- Indian Commerce Clause powers. This 
code would be negotiated with the intent to respect the conflicting sovereignties and 
encourage inter-jurisdictional economic cooperation. In the meanwhile, 

Amendments to the Indian Tribal Governmental Tax Status Act should be enacted 
to provide that (1) all tribal income tax assessments shall be written off as a 
foreign tax against the U.S. Income Taxes applied in Indian Country; (2) All 
income derived from natural resources owned by an Indian or Indian tribe, located 
within the exterior boundaries of the respective Indian Reservation, shall be 
exempt from federal and state taxation the same as the exemptions provided for 
the fishing resources trader Section 7873 of the Internal Revenue Code. 

*The United States is and should continue to be a model form of popular sovereignty 
based on written constitutional forms of Governance. And, its domestic treatment of the 
American Indian, as a matter of federal policy and law, should be a prime model for other 
nation/states of the global community in their treatment of similar native populations. 

*The United States is undeniably a colonial government that has maintained govemment- 
to-govemment relationships with the indigenous (American Indian) nations of the 
continent. Indian people will never completely submerge themselves as U.S. nationals. 
They will continue to owe their allegiance to their own nations, governments, and people 
first and foremost. This concept should be recognized not only in the treaty relationships 
but considered when laws of commerce are enacted to govern the commercial 
relationships with the Indian Nations and people. 

*The United States is bound by the “Sacred Trust of Civilization” and had assumed that 
responsibility based on the three hundred and seventy-plus treaties entered into with the 
Indian Nations and ratified by the U.S. Senate. And, that the Indian Nations paid for all 
“trust protections” in perpetuity at the costs of vast land and natural resources being 
ceded to the Nation. Therefore, 


The Indian Land Consolidation Act should be amended “to provide for the legal 
right of all tribal governments to have the first right of refusal to purchase 
reservation fee lands being sold on the common market. And, that all lands 
located within the exterior boundaries of any Indian Reservation, whether created 
by treaty, executive order, or federal statute, shall be subjected to the exclusive 
criminal and civil jurisdiction of the Indian Tribe, except as provided under the 
Major Crimes Act; nor shall any local or state taxation or zoning authority apply 
thereon.” 
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♦Since formation of the Union, the development of Federal-Indian Policies have 
constantly fluctuated, usually to the detriment of Indian land and natural resource 
ownership, and the demise of their inherent rights as human beings living in tribal 
collectives. The Congress and Presidential Administration should both work 
cooperatively to institute federal Indian policies that seek to permanently protect and 
expand Indian Self-governance. Thereby, 

The Congress should expand the Indian Self-governance laws to assure that all 
federal departments and agencies are obligated to assure funding and services are 
ear-marked for Indian Country, and shall be set-aside under Annual Funding 
Agreements with the Indian Nations participating in the Self-governance system. 

♦The way the United States treats and relates to the Native American Indian Nations 
should be a positive model for member states of the United Nations; especially when 
those nation/states have large minority groupings of colonialized indigenous populations 
that believe they have no recourse but to join liberation movements. 

♦The voiced concerns of the Indian Nations should always be given due regard and 
serious consideration through a permanent process of govemment-to-govemment 
consultation with the Indian Nations. Indian Affairs is a national power and should be 
managed with the integrity of the whole United States in mind. As it now stands, Indian 
Affairs is a minor division of the Department of Interior. 

♦Self-determination, Self-governance, and basic human rights protected by international 
conventions, covenants, and treaties should be a permanent feature of all federal 
governmental policies and laws made applicable to the domestic Indian Nations. The 
U.S. should police it’s own actions to be the international role model for other nation- 
states. 

♦Indian Nations were great contributors to the type of constitutional government 
formalized by the U.S. Constitution. And, Native American Veterans have fought in 
every war and police action entered into by the United States, receiving most often the 
highest decorations for combat duty. Indian People have always supported the protection 
of life, liberty, and the pursuit of happiness. Indian People have earned a right to be 
recognized as honorable members of the Union and the People of the United States, 
without having to surrender their allegiance to their tribes first and foremost. 

♦The U.S. Constitution had structured the govemment-to-govemment relationship with 
the Indian Nations, within the confines and aspects of the “Separation of Powers” and 
“Checks and Balances” doctrines. And, without constimtional amendment, the scheme 
designed by the Founding Fathers at the Constitutional Convention is still binding today. 

♦Indian Affairs has always been a national power of the United States and new states that 
joined the Union on an equal footing were always required to “disclaim jurisdiction” over 
Indian Affairs as the price paid for entering the Union. Any laws or policies attempting to 
reverse these requirements, without due regard for the amendment processes, are contrary 
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to constitutional intent. Because of the intended separation and treaty-relationships, 

Indian Nations should not be required to go through state governments to secure services, 
benefits, and programs offered other Americans. Federal funding should go directly to the 
Indian Nations. 

*The “Sacred Trust of Civilization” is a part of the established international law of 
nations and is applicable to the govemment-to-govemment relationship between the 
Indian Tribes and the United States. Such trust duty is a matter of the honor and integrity 
of the whole nation and not simply the BIA, Department of Interior. All federal 
departments and agencies are obligated to assist in implementing the “sacred trust of 
civilization” duty of the United States. 

*The “Trust Protection” extended to the Indian People and their lands & natural 
resources was intended to prevent unscrupulous actions of non-Indians and assumption of 
jurisdiction by state governments over the same. All trust protection should be extended 
to the Indian people and their property indefinitely, as a permanent part of the National 
Indian “Treaty” Policy. All laws and policies that attempted to transfer any aspect of 
Indian Affairs to the state governments should be reversed, to assure compliance with 
national constitutional intent. 

*The United States should not continue to authorize the Office of Special Trustee. The 
U.S. Congress and the Administration should seek to create and establish a permanent 
Department of Indian Affairs- what would then include a permanent office of trust 
responsibility that abides by and implements the “Sacred Trust of Civilization.” 

*The Department of Indian Affairs would incorporate all current functions of the 
BIA/DOI. The DIA would be expanded by congressional authorization to include those 
aspects of the other federal departments and agencies that deliver services to the 
American Population of which the Native Americans would be qualified to receive. The 
purpose and goals of DIA would be to deliver the same services to the Indian People but 
through the consolidated operations of the DIA. Each department or agency would have 
an “Indian Desk” inside the DIA, and a respective allocation of funds to implement their 
duties and responsibilities. 

*Indian Country, their rights, and resources, should never again be subjected to anti- 
Indian policies- as are advocated by the states’ rights movements, racist organizations, or 
self-seeking corporate interests. These policies have always alleged they are for the best 
interests of Indian Country but in reality sought to deprive tribal people of the ownership 
of their land, natural resources and jurisdiction over people entering Indian Country. 
Indian Nations should be recognized ‘state governments’ as argued by Chief Justice 
Marshall in the Cherokee Cases and the use of the constitutional ‘compacting’ powers 
(Article I, Section 10, Clause 3) shall be directly applied to all state/tribal agreements as 
an extension of the national control over Indian Affairs. 

*The United States should declare that after five hundred years of alleged conquest, and 
two hundred years of constitutional government, it recognizes that Indian People are not 
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savages, heathens, atheists, agnostics, incompetent, non-competent, the enemy, or 
terrorists. Indian people and their traditional governments should be recognized as 
welcomed members of the family of governments that compose the United States, as 
structured by the U.S. Constitution. 

*The U.S. Indian Policy of Self-determination (which incorporates Self-governance) is a 
matter of inherent right, and a legitimate exercise of Indian sovereignty. The U.S. should 
continuously and permanently recognize and expand the Indian entitlement to these tights 
as a matter of national policy and law. As a matter of international law, the treatment of 
American Indian Nations should be a model of how other member nation/states of the 
United Nations should treat their indigenous peoples or colonialized or marginalized 
populations. These policies should be an example of how govemment-to-govemment 
relationships between nation/states and indigenous peoples could be structured- so as to 
prevent or discourage such peoples from ever having to resort to liberation movements to 
secure such basic inherent rights. 

*The development of a separate Office of Trust Special Trustee, without the support of 
Indian Country, will never be fully supported by the Indian Nations. The United States 
should guarantee to the Indian Nations that they will never again be subjected to 
genocide, extermination, termination, assimilation, enculturation, and domination by 
paternalism as a matter of Federal-Indian Policy. The United States, by act of Congress, 
should require direct consultation with the Indian Nations in all subject matters that 
impact tribal status and rights as a matter of national law. The creation of a Department 
of Indian Affairs would be sure indication that the American Indians will no longer be 
regulated as “incompetent wards” but entitled to their complete human and sovereign 
rights as a part of the national political/legal landscape of the United States. 

The Unite States should replace the lost Individual Indian Money Accounts by new 
appropriations from the Treasury and not by diverting funds/appropriations already ear- 
marked for Indians Affairs. Indian Country should not be penalized for the gross 
mismanagement by the "Guardian." 
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